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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1205

[CN-96-008]

Cotton Research and Promotion
Program: Determination of Sign-Up
Eligibility, and Procedure for the
Conduct of a Sign-Up Period for
Determination of Whether To Conduct
a Referendum Regarding the 1990
Amendments to the Cotton Research
and Promotion Act

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes
procedures for the conduct of a sign-up
period during which eligible cotton
producers and importers will be offered
the opportunity to request a
continuance referendum on the 1991
amendments to the Cotton Research and
Promotion Order (Order). Producers will
be provided the opportunity to sign up
to request a referendum in person at the
Farm Services Agency (FSA) office that
serves the county where their farm is
located. All known and eligible
importers will be mailed information
about the sign-up period, along with a
written request form that those persons
who favor the conduct of a continuance
referendum may complete and return to
USDA.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Craig Shackelford, Chief, Cotton
Research and Promotion Staff,
telephone number (202) 720-2259,
facsimile (202) 690-1718.

SUPPLEMENTARY INFORMATION:
Regulatory Impact Analysis

Executive Orders 12866 and 12988; the
Regulatory Flexibility Act and the
Paperwork Reduction Act

This rule has been determined to be
“not significant” for purposes of
Executive Order 12866, and therefore
has not been reviewed by the Office of
Management and Budget (OMB).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt state or local laws, regulations,
or policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
Section 12 of the Act, any person
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order, is not in accordance with
laws, and requesting a modification of
the order or an exemption therefrom.
Such persons are given the opportunity
for a hearing after which the Secretary
shall issue a ruling on the petition. The
Act provides that the District Court of
the United States in any district where
the petitioner resides, or where the
petitioner’s principal place of business
is located, has jurisdiction to review the
Secretary’s ruling, provided that the
petitioner files a complaint for that
purpose within 20 days from the date of
the issuance of the Secretary’s ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) [5
U.S.C. 601 et seq.], the Agricultural
Marketing Service (AMS) has
considered the economic effect of this
action on small entities and has
determined that its implementation will
not have a significant economic impact
on a substantial number of small
businesses.

The majority of producers and
importers subject to the Order are small
businesses under the criteria established
by the Small Business Administration.

Only those eligible persons who are in
favor of conducting a referendum will
participate in the sign-up period. Of the
46,220 valid ballots received in the 1991
referendum, 27,879, or 60 percent,
favored the amendments to the Order,
and 18,341, or 40 percent, opposed the

amendments to the Order. This rule will
provide to those persons who are
against the continuance of the Order
amendments an opportunity to request
a continuance referendum.

The eligibility and participation
requirements set forth in this rule are
substantially the same as the rules that
established the eligibility and
participation requirements for the 1991
referendum.

These sign-up procedures will not
impose a substantial burden or have a
significant impact on persons subject to
the Order, because participation is not
mandatory, not all persons subject to the
Order are expected to participate, and
USDA will determine producer and
importer eligibility.

In compliance with OMB regulations
[5 CFR Part 1320], which implement the
Paperwork Reduction Act (PRA) [44
U.S.C. 3501 et seq.], the information
collection requirements contained in 7
CFR 1205 have been previously
approved by OMB and were assigned
OMB number 0581-0093, except Board
member nominee information sheets are
assigned OMB number 0505-001.

Background

Following the July 1991 referendum,
AMS implemented amendments to the
Order. These amendments provided for:
(1) importer representation on the
Cotton Board by an appropriate number
of persons, to be determined by the
Secretary, who import cotton or cotton
products into the U.S., and whom the
Secretary selects from nominations
submitted by importer organizations
certified by the Secretary; (2)
assessments levied on imported cotton
and cotton products at a rate determined
in the same manner as for U.S. cotton;
(3) increasing the amount the Secretary
can be reimbursed for the conduct of a
referendum from $200,000 to $300,000;
(4) reimbursing government agencies
that assist in administering the
collection of assessments on imported
cotton and cotton products; and (5)
terminating the right of producers to
demand a refund of assessments.

On October 8, 1996, in accordance
with the Act, USDA issued a
determination, (61 FR 52772) based on
a review report of the Cotton Research
and Promotion Program, not to conduct
a referendum regarding the 1991
amendments to the Order. Because the
review report noted that certain program
participants were in favor of conducting
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a referendum, USDA is providing an
opportunity for all eligible persons to
request the conduct of a continuance
referendum on the 1991 amendments by
making such a request during a sign-up
period.

The sign-up period will be provided
for all eligible producers and importers
in accordance with section 8(c)2 of the
Act. Cotton producers will be provided
the opportunity to sign- up to request a
continuance referendum in person at
the FSA office that serves the county
where their farm is located.

USDA will mail sign-up information,
including a written request form, to all
known, eligible, cotton importers.
Importers who favor the conduct of a
continuance referendum should return
their signed request forms to USDA,
FSA, DAPDFO, STOP 0539, Attention:
William A. Brown, Box 2415, Room
3096-s, 1400 Independence Ave. S.W.,
Washington, D.C., 20250-0539.

Importers who do not receive a
request form in the mail by February 1,
1997, and who meet the eligibility
requirements to participate in the sign-
up, may submit a written, signed,
request for a continuance referendum.
Such request must be accompanied by
a copy of a U.S. Customs form 7501
showing payment of a cotton assessment
for calendar year 1995. Requests and
supporting documentation should be
mailed to USDA, FSA, DAPDFO, STOP
0539, Attention: William A. Brown, Box
2415, Room 3096-s, 1400 Independence
Ave. S.W., Washington, D.C., 20250—
0539.

The sign-up period is from January
15, 1997, through April 14, 1997. The
October 8, 1996, Federal Register notice
(61 FR 52772) stated that the sign-up
period would be from November 25,
1996, through February 22, 1997. USDA
has changed the sign-up to January 15,
1997, through April 14, 1997, to allow
USDA to better prepare for the sign-up
period.

Section 8(c)2 of the Act requires that
if the Secretary determines, based on the
results of the sign-up, that at least 10
percent (4,622) or more of the number
of cotton producers and importers that
voted in the 1991 referendum request a
continuance referendum on the 1991
amendments, such a referendum will be
held within 12 months after the end of
the sign-up period. In counting such
requests, however, not more than 20
percent may be from producers from
any one state or from importers of
cotton.

For example, when counting the
requests, AMS Cotton Division will
determine the total number of valid
requests from all cotton-producing
states and from importers. No more than

20 percent of the total requests will be
counted from any one state or from
importers toward reaching the 10
percent or 4,622 total signatures
required to call for a referendum.

If the Secretary determines that fewer
than 10 percent of the number of
producers and importers who voted in
the most recent referendum do not favor
a continuance referendum, no
referendum will be held.

A proposed rule with a request for
comments was published in the Federal
Register (61 FR 64640) on December 6,
1996. One response, on behalf of an
organization that represents importers,
was received by USDA.

The respondent favored the proposed
procedures for the conduct of the sign-
up period, specifically the proposal to
mail to all eligible importers of cotton
products necessary information and a
form by which they may indicate their
interest in a referendum.

This rule adds a new subpart to
establish procedures for use during the
sign-up period, and these procedures
will be in effect only for the duration of
the sign-up period. Accordingly, this
rule is adopted without change.

List of Subjects in 7 CFR Part 1205

Adbvertising, Agricultural research,
Cotton, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, Title 7, chapter XI of the Code
of Federal Regulations is amended to
read as follows:

1. In Part 1205, a new subpart is
added to read as follows:

PART 1205—COTTON RESEARCH
AND PROMOTION

Subpart—Procedures for Conduct of
Sign-up Period

Definitions

Sec.

1205.10
1205.11
1205.12
1205.13
1205.14
1205.15
1205.16
1205.17
1205.18
1205.19
1205.20
1205.21
1205.22
1205.23

Act.

Administrator.
Cotton.

Upland cotton.
Department.

Farm Service Agency.
Order.

Person.
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1205.28 Counting.
1205.29 Reporting results.
1205.30 Instructions and forms.

Authority: 7 U.S.C. 2101-2118.
Definitions

§1205.10 Act.

The term Act means the Cotton
Research and Promotion Act, as
amended [7 U.S.C 2101-2118; Public
Law 89-502, 80 Stat 279, as amended].

§1205.11 Administrator.

The term Administrator means the
Administrator of the Agricultural
Marketing Service, or any officer or
employee of USDA to whom authority
has been delegated to act in the
Administrator’s stead.

§1205.12 Cotton.

The term cotton means all Upland
cotton harvested in the United States
and all imports of Upland cotton,
including the Upland cotton content of
products derived thereof. The term
cotton does not include imported cotton
for which the assessment is less than the
de minimis assessment established by
regulations.

§1205.13 Upland cotton.

The term Upland cotton means all
cultivated varieties of the species
Gossypium hirsutum L.

§1205.14 Department.

The term Department means the U.S.
Department of Agriculture.

§1205.15 Farm Service Agency.

The term Farm Service Agency—
formerly Agricultural Stabilization and
Conservation Service (ASCS)—also
referred to as “FSA,” means the Farm
Service Agency of the Department.

§1205.16 Order.
The term Order means the Cotton
Research and Promotion Order.

§1205.17 Person.

The term person means any
individual 18 years of age or older, or
any partnership, corporation,
association, or any other entity.

§1205.18 Producer.

The term producer means any person
who shares in a cotton crop, or in the
proceeds thereof, as an owner of the
farm, cash tenant, landlord of a share
tenant, share tenant, or sharecropper.

§1205.19 Importer.

The term importer means any person
who enters, or withdraws from
warehouse, cotton for consumption in
the customs territory of the United
States, and the term import means any
such entry.
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§1205.20 Representative period.

The term representative period means
the 1995 calendar year.

§1205.21 Secretary.

The term Secretary means the
Secretary of Agriculture of the United
States, or any other officer or employee
of the Department to whom authority
has been delegated to act in the
Secretary’s stead.

§1205.22 State.

The term State means each of the 50
states.

§1205.23 United States.

The term United States means the 50
states of the United States of America.

Procedures

§1205.24 General.

A sign-up period will be conducted to
determine whether eligible producers
and importers favor the conduct of a
referendum on the continuance of the
1991 amendments to the Order.

(a) If the Secretary determines, based
on the results of the sign-up period, that
at least 10 percent (4,622) or more of the
number of cotton producers and
importers who voted in the 1991
referendum request the conduct of a
continuance referendum on the 1991
Order amendments, a referendum will
be held within 12 months after the end
of the sign-up period. Not more than 20
percent of the total requests counted
toward the 10 percent figure may be
from producers from any one state or
from importers of cotton.

(b) If the Secretary determines that
fewer than 10 percent (4,622) of the
number of producers and importers who
voted in the 1991 referendum do not
favor a continuance referendum, no
referendum will be held.

§1205.25 Supervision of sign-up period.
The Administrator shall be

responsible for conducting the sign-up

period in accordance with this subpart.

§1205.26 Eligibility.

Only persons who meet the eligibility
requirements in this subpart may
participate in the sign-up period. No
person is entitled to sign up more than
once.

(a) Except as set forth in paragraphs
(b) and (c) of this section, the following
persons are eligible to request the
conduct of a continuance referendum:

(1) any person who was engaged in
the production of Upland cotton during
calendar year 1995; and

(2) any person who was an importer
of Upland cotton and imported Upland
cotton in excess of the de minimis

assessment value of $2.00 per line item
entry during calendar year 1995.

(b) A general partnership is not
eligible to request a continuance
referendum, however, the individual
partners of an eligible general
partnership are each entitled to submit
a request.

(c) Where a group of individuals is
engaged in the production of Upland
cotton under the same lease or cropping
agreement, only the individual or
individuals who signed or entered into
the lease or cropping agreement are
eligible to participate in the sign-up
period. Individuals who are engaged in
the production of Upland cotton as joint
tenants, tenants in common, or owners
of community property, are each
entitled to submit a request if they share
in the proceeds of the required crop as
owners, cash tenants, share tenants,
sharecroppers or landlords of a fixed
rent, standing rent or share tenant.

(d) An officer or authorized
representative of a qualified corporation
or association may submit a request on
behalf of that corporation or association.

(e) A guardian, administrator,
executor, or trustee of any qualified
estate or trust may submit a request on
behalf of that estate or trust.

(f) An individual may not submit a
request on behalf of another individual.

§1205.27 Participation in the sign-up
period.

The sign-up period will be from
January 15, 1997, through April 14,
1997. Those persons who favor the
conduct of a continuance referendum
and who wish to request that USDA
conduct such a referendum may do so
by submitting such request in
accordance with this section. All
requests must be received by the
appropriate USDA office by April 14,
1997.

(a) Before the sign-up period begins,
FSA shall establish a list of known,
eligible, Upland cotton producers at
each county office serving counties
where cotton is produced, and shall also
establish a list of known, eligible
Upland cotton importers.

(b) Before the start of the sign-up
period, USDA shall mail a request form
to each known, eligible, cotton importer.
Importers who wish to request a
referendum and who do not receive a
request form in the mail by February 1,
1997, may participate in the sign-up
period by submitting a signed, written,
request for a continuance referendum,
along with a copy of a U.S. Customs
form 7501 showing payment of a cotton
assessment for calendar year 1995.
Importers must submit their requests
and supporting documents to USDA,

FSA, DAPDFO, STOP 0539, Attention:
William A. Brown, P.O. Box 2415, Room
3096-s, 1400 Independence Ave. S.W.,
Washington, D.C., 20250-0539. All
requests and supporting documents
must be received by the appropriate
FSA office by April 14, 1997.

(c) Producers must request a
continuance referendum by signing up
in person at the county FSA office that
serves the county where the producer’s
farm is located. A producer who wishes
to request a referendum and whose
name does not appear on the cotton
producer list at the appropriate county
FSA office may participate in the sign-
up period by submitting a signed,
written, request for a continuance
referendum, along with a copy of a sales
receipt for cotton produced during 1995.
All requests and supporting
documentation must be received by the
appropriate FSA office by April 14,
1997.

§1205.28 Counting.

County FSA offices and FSA, Deputy
Administrator for Program Delivery and
Field Operations (DAPDFO), shall begin
counting requests no later than April 15,
1997. FSA shall determine the number
of eligible persons who favor the
conduct of a continuance referendum.

§1205.29 Reporting results.

(a) Each county FSA office shall
prepare and transmit to the state FSA
office, by April 23, 1997, a written
report of the number of eligible
producers who requested the conduct of
a referendum, and the number of
ineligible persons who made requests.

(b) DAPDFO shall prepare, by April
23, 1997, a written report of the number
of eligible importers who requested the
conduct of a referendum, and the
number of ineligible persons who made
requests.

(c) Each state FSA office shall, by
April 30, 1997, forward all county
reports, and DAPDFO shall, by April 30,
1997, forward its report of importer
requests, to the Director, Cotton
Division, AMS, STOP 0224, 1400
Independence Avenue, SW,
Washington, D.C., 20250-0224.

(d) The Chief of the Research and
Promotion Staff, Cotton Division, shall
prepare a report of the requests
received, including the number of
eligible persons who requested the
conduct of a referendum, and the
number of ineligible persons who made
requests, to the Director of the Cotton
Division, and shall maintain one copy of
the report where it will be available for
public inspection for a period of 5 years
following the end of the sign-up period.
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(e) The Director of the Cotton Division
shall prepare and submit to the
Secretary a report of the results of the
sign-up period. The Secretary will
conduct a referendum if requested by 10
percent or more of the number of cotton
producers and importers voting in the
most recent (July 1991) referendum, but
not more than 20 percent of the total
requests counted toward the 10 percent
figure may be from producers in any one
state or from importers of cotton. The
Secretary shall announce the results of
the sign-up period in a separate notice
in the Federal Register.

§1205.30 Instructions and forms.

The Administrator is hereby
authorized to prescribe additional
instructions and forms consistent with
the provisions of this subpart to govern
conduct of the sign-up period.

Dated: January 7, 1997.

Kenneth C. Clayton,

Acting Administrator.

[FR Doc. 97-766 Filed 1-10-97; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 150 and 170
RIN 3150-AF49

Recognition of Agreement State
Licenses in Areas Under Exclusive
Federal Jurisdiction Within an
Agreement State

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to clarify that Agreement
State licensees can seek reciprocal
recognition of their license from the
NRC when they are working within
areas of exclusive Federal jurisdiction in
Agreement States. The amendment also
clarifies NRC regulatory requirements
for reciprocity and the appropriate fees
and filing procedures applicable to
Agreement State licensees operating
under reciprocity.

EFFECTIVE DATE: February 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 205550001, telephone (301) 415-
1623, e-mail HHN@nrc.gov or Mark
Haisfield, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—

0001, telephone (301) 415-6196, e-mail
MFH@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

On June 18, 1996 (61 FR 30839), the
NRC published a proposed rule in the
Federal Register that would clarify that
Agreement State licensees could seek
reciprocal recognition of their license
from the NRC when they are working
within areas of exclusive Federal
jurisdiction in Agreement States.
Current regulations, subject to certain
restrictions, allow any person who
holds a specific license from an
Agreement State to conduct activities
permitted by that license in non-
Agreement States and offshore waters
using an NRC general license. The
general license is granted under the
authority contained in 10 CFR 150.20,
“Recognition of Agreement State
Licenses.” To meet the requirements of
§150.20, a licensee must submit an NRC
Form 241 at least 3 days before engaging
in the activities (subject to some
exceptions as noted in §150.20). If an
Agreement State licensee does not
qualify for a general license under
§150.20, the licensee must apply for and
obtain a specific license to work in areas
of NRC jurisdiction.

Need for Regulatory Action

The NRC believes that there are
several problems with the current
regulations in §150.20 that necessitated
this rulemaking action. First, the current
regulation does not include provisions
to allow Agreement State licensees to
qualify for an NRC general license when
operating in areas of exclusive Federal
jurisdiction within Agreement States.
Second, there has been some confusion
regarding the NRC regulations
applicable to Agreement State licensees
operating in areas of NRC jurisdiction
pursuant to §150.20. Third, §150.20
does not reference the appropriate fee
requirements applicable to Agreement
State licensees who file an NRC Form
241, “Report of Proposed Activities in
Non-Agreement States.” Finally, there
has been some confusion regarding the
filing procedures for this form.

Comments on the Proposed Rule

The Commission received one letter
commenting on the proposed rule. A
copy of the letter is available for public
inspection and copying for a fee at the
Commission’s Public Document Room,
located at 2120 L Street, NW (Lower
Level), Washington, DC.

Comment. The commenter indicated
that NRC’s overall system of reciprocity
is flawed because state regulatory
agencies do not have meaningful

investigatory or enforcement powers to
regulate licensees operating under
reciprocity. In addition, the commenter
believes that the current reciprocity
system reduces the participation of
citizens in the regulatory process
because the regulatory agency in this
commenter’s state does not, in the
commenter’s view, exert adequate
regulatory authority over licensees
operating under reciprocity.

The commenter also had several
specific objections to the proposed rule.
The commenter indicated that this
rulemaking will reduce recordkeeping
requirements because of certain
language changes proposed regarding
recordkeeping at the licensee’s
Agreement State office. In addition, the
commenter believes that the rule will
remove a variety of requirements
including existing fee requirements, the
existing 3-day advance deadline for
filing with the Commission, and
existing reporting and compliance
requirements applicable to
radiographers. Finally, the commenter
believes that the rulemaking
inappropriately broadens the authority
of NRC Regional Administrators to
grant, by telephone, a waiver of the 3-
day filing requirement before starting
work under the general license.

Response. The NRC has full
enforcement and inspection authority to
regulate the activities of Agreement
State licensees operating under
reciprocity in areas of NRC jurisdiction.
Agreement State licensees operating
under reciprocity must comply with all
of NRC’s regulatory requirements. As
such, the Commission believes that an
appropriate avenue for citizen access in
addressing issues of reciprocity is the
NRC itself. If an individual has safety
concerns about the conduct of a licensee
operating under reciprocity, that
individual should contact NRC and
their concerns will be addressed
through NRC'’s allegation review
process.

Contrary to the commenter’s claims
that this rulemaking involves more than
a clarification, it is noted that the
proposed rule either codifies current
NRC regulatory practice (with respect to
reciprocity in areas of exclusive Federal
jurisdiction) or clarifies existing
requirements applicable to licensees
operating under reciprocity in areas of
NRC jurisdiction. While this rulemaking
may facilitate increased use of this
general license provision, the
Commission does not view this as a
concern given the full regulatory power
that NRC has over these licensees with
respect to activities conducted under
reciprocity.
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As to the commenter’s specific
concerns, the Commission notes that
this rulemaking will not effect the
reporting requirements in §150.20.
Language in §150.20(a) has been
clarified to indicate that, in order to
qualify for the general license, a person
must have a specific license from an
Agreement State where the licensee
maintains an office for directing the
licensed activity and for retaining
radiation safety records. These editorial
changes clarify, but do not alter any
existing recordkeeping requirements.
The addition of language in this
rulemaking related to fees simply serves
to provide additional notice to licensees
that certain fee requirements in 10 CFR
Part 170 apply to Agreement State
licensees operating under reciprocity.
This rulemaking does not remove or
alter existing fee requirements.

Similarly, this rulemaking does not
involve any change to the current time
requirements for reciprocity filings. In
most cases, licensees must file the NRC
Form 241 at least 3 days before engaging
in activities under reciprocity. However,
as the proposed rule explained in more
detail, the Regional Administrator may
waive the 3-day requirement, because of
an emergency or other reasons, provided
the licensee receives authorization and
files the appropriate information within
3 days. In addition, this rule does not
broaden the authority for telephone
waivers of the 3-day filing requirement.
While this rulemaking does add
language to indicate that a waiver may
be given “‘because of an emergency or
other reasons,” this addition simply
provides an example of an instance
when a waiver may be appropriate. As
such, this rulemaking does not expand
or otherwise change the Regional
Administrators’ current discretion to
grant waivers to the 3-day filing
requirement.

Finally, contrary to the commenter’s
assertions, this rulemaking does not
eliminate any existing requirements
applicable to radiographers operating
under reciprocity in areas of NRC
jurisdiction. However, the reference to a
Part 71 requirement applicable to
radiographers in the proposed rule has
been eliminated in the final rule
because it is not necessary. The present
rule does not alter the requirements
applicable to radiographers operating
under reciprocity.

No changes in the rule have been
made in response to this comment.
Minor editorial changes have been made
to the rule (e.g., in §150.20(b) the word
“valid” in the proposed rule has been
changed to “applicable” and other
changes have been made in this section

for clarification or grammatical
purposes).

Regulatory Action
Exclusive Federal Jurisdiction

The current wording of §150.20 has
created confusion for Agreement State
licensees operating in areas of exclusive
Federal jurisdiction within Agreement
States. An area of exclusive Federal
jurisdiction is an area over which the
Federal Government exercises legal
control without interference from the
jurisdiction and administration of State
law. Areas of exclusive Federal
jurisdiction exist in both Agreement and
non-Agreement States. Because the
Federal Government has sole authority
over areas of exclusive Federal
jurisdiction in Agreement States, the
NRC has jurisdiction over Atomic
Energy Act activities conducted in those
areas. Section 150.20 contains the
notification procedures (use of an NRC
Form 241) regarding general licenses for
Agreement State licensees seeking to
operate in areas of NRC jurisdiction
(e.g., non-Agreement States and offshore
waters).

However, §150.20 does not indicate
that the NRC may grant reciprocity to
Agreement State licensees to conduct
activities in areas of exclusive Federal
jurisdiction within an Agreement State.
The current regulation only authorizes a
general license for activities conducted
in non-Agreement States, whether or not
in an area of exclusive Federal
jurisdiction within that non-Agreement
State, and offshore waters. Despite the
omission in the regulation, the NRC
staff, under current practice, permits an
Agreement State licensee to operate in
an area of exclusive Federal jurisdiction
within the Agreement State if the
licensee submits an acceptable NRC
Form 241.

The lack of a specific reference to
areas of exclusive Federal jurisdiction
has caused confusion for licensees,
Agreement States, and, occasionally, the
NRC staff in interpreting the coverage of
the reciprocity provisions in §150.20.
This rulemaking amends §150.20 to
provide a specific reference to areas of
exclusive Federal jurisdiction.

Regulatory Requirements Applicable to
8150.20 Licensees

The specific references to other NRC
regulatory requirements in §150.20 has
also been a source of confusion.
According to §150.20(b), persons
operating under the general license
must comply with a variety of specific
NRC regulatory requirements. However,
§150.20 does not specifically reference
all NRC regulations that are applicable

to materials licensees. The revised
§150.20 clearly indicates that licensees
operating pursuant to the rule’s
provisions must comply with all NRC
regulations applicable to materials
licensees.

This amendment is consistent with
the original intent of the rule. When
originally issued in 1962 (27 FR 1351;
February 14, 1962), §150.20 required
Agreement State licensees to comply
with “the appropriate provisions of 10
CFR Parts 20, 30, 31, 40, and 70" of the
Commission’s regulations. The rule
required compliance with all NRC
regulations applicable to NRC materials
licensees at that time. In 1965, many of
the requirements in 10 CFR Part 30 were
relocated to newly created regulatory
provisions in 10 CFR Parts 32, 33, 34,
35, and 36 (30 FR 8185; June 26, 1965).
A conforming amendment to §150.20
was not made in response to this
change. Since 1965, specific
requirements have been added to
§150.20 that may have created the
impression that certain NRC
requirements otherwise applicable to
materials licensees are not applicable to
general licensees under §150.20. This is
not the case. It is NRC’s position that
Agreement State licensees operating in
areas of NRC jurisdiction pursuant to
§150.20 must comply with those
regulations applicable to NRC licensees.
This amendment will clarify the
applicable requirements.

Fees Imposed on Agreement State
Licensees Operating Under Reciprocity

The amendment adds appropriate
references to §150.20 regarding the
relevant fee requirements in 10 CFR Part
170. The fee schedule in 10 CFR Part
170 is being updated to indicate that
there will be a charge for licensee
revisions to an NRC Form 241 in
addition to the initial filing fee. A
clarification to an NRC Form 241 does
not require a fee. The NRC Form 241 is
being revised to include, in the
instructions on the form, information
concerning revisions and clarifications.

In addition, this amendment involves
a minor conforming change to the
schedule for materials fees in §170.31,
““Schedule of Fees for Materials Licenses
and Other Regulatory Services,
Including Inspections, and Import and
Export Licenses,” to clarify that the fee
requirement applies to activities
conducted under reciprocity pursuant to
§150.20 regardless of the location of the
activities.

Filing Procedures

The amendment also clarifies the
procedures for filing an NRC Form 241
for reciprocity described in §150.20(b).
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The clarifications include identifying
what needs to be submitted, specifying
the procedure to use when an
emergency filing is necessary, and
making revisions to the initial filing.
These clarifications do not impose any
additional requirements on the
Agreement State licensee.

Enforcement

If an Agreement State licensee fails to
notify the NRC before conducting work
in an area of exclusive Federal
jurisdiction, the NRC is denied an
opportunity to inspect the activity to
determine that it is being conducted
safely and in accordance with NRC
requirements. The current NRC
Enforcement Policy (‘‘General Statement
of Policy and Procedures for NRC
Enforcement Actions”’, NUREG 1600)
contains an example in Supplement
VI.C.9 of failure to submit an NRC Form
241 in accordance with 10 CFR 150.20.
Under the Enforcement Policy, this
violation is categorized at Severity Level
111, which constitutes escalated
enforcement action. However, absent
extraordinary circumstances, the NRC
will not take enforcement action against
an Agreement State licensee for such a
violation if the licensee has evidence
that it received a determination, before
beginning work, from a Federal Agency
that the area of work is not under
exclusive Federal jurisdiction. This
evidence may be a written statement
from the Federal Agency that provided
the determination and the date that it
was provided, or a written record made
by the licensee with the name and title
of the person at the Federal Agency who
provided the determination and the date
that it was provided.

Compatibility of Agreement State
Regulations

The provisions in §150.20 will
continue to be a Division 1 item of
compatibility. The Commission
recognizes that portions of the rule
apply to matters under NRC’s
jurisdiction (e.g., offshore waters and
areas of exclusive Federal jurisdiction).
The Agreement States should fashion
their own rules implementing this
provision in a manner consistent with
their authority. The Commission is
currently developing implementing
procedures for a new Adequacy and
Compatibility Policy that was approved
by the Commission on June 29, 1995.
The Commission will continue to apply
the current compatibility designation to
§150.20 until it gives its final approval
to the implementing procedures for the
new Policy.

Environmental Impact: Categorical
Exclusion

The Commission has determined that
this regulation is the type of action
described as a categorical exclusion in
10 CFR 51.22(c)(1). Therefore, neither
an environmental impact statement nor
an environmental assessment has been
prepared for this regulation.

Paperwork Reduction Act Statement

This rule does not contain a new or
amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0032.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

Regulatory Analysis

This final rule does not impose any
new requirements or additional costs to
licensees because the rulemaking
codifies current practice that allows
Agreement State licensees to work
under an NRC general license. Because
the rulemaking improves the clarity and
consistency of the NRC’s regulations, it
will benefit Agreement State licensees
operating in areas of exclusive Federal
jurisdiction.

This rule will result in a minor
reduction in NRC resources (estimated
to be one-sixth of a staff year per year)
currently being expended to explain our
fee schedule and to clarify for licensees
and Agreement States the conditions
under which an Agreement State
licensee can operate within an area of
exclusive Federal jurisdiction. NRC
resources to amend §150.20 are
estimated to be about one-half of a staff
year, which is a cost effective, one-time
use of resources. This constitutes the
regulatory analysis for this final rule.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule
does not have a significant economic
impact upon a substantial number of
small entities.

The final rule does not impose any
new requirements or additional costs to
licensees because the rule codifies
current practice that allows Agreement
State licensees to work under an NRC
general license. Because this rule
improves the clarity and consistency of
NRC'’s regulations, it will benefit

Agreement State licensees operating in
areas of exclusive Federal jurisdiction.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement Act of
1996, the NRC has determined that this
action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and, therefore, a
backfit analysis is not required, because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects

10 CFR Part 150

Criminal penalties, Hazardous
materials transportation,
Intergovernmental relations, Nuclear
materials, Reporting and recordkeeping
requirements, Security measures,
Source material, Special nuclear
material.

10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear materials, Nuclear power plants
and reactors, Source material, Special
nuclear material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Parts 150 and
170.

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER
SECTION 274

1. The authority citation for Part 150
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841).Sections 150.3,
150.15, 150.15a, 150.31, 150.32 also issued
under secs. 11e(2), 81, 68 Stat. 923, 935, as
amended, secs. 83, 84, 92 Stat. 3033, 3039 (42
U.S.C. 2014e(2), 2111, 2113, 2114). Section
150.14 also issued under sec. 53, 68 Stat. 930,
as amended (42 U.S.C. 2073). Section 150.15
also issued under secs. 135, 141, Pub. L. 97—
425, 96 Stat. 2232, 2241 (42 U.S.C. 10155,
10161). Section 150.17a also issued under
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sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Section 150.30 also issued under sec. 234, 83
Stat. 444 (42 U.S.C. 2282).

2. Section 150.20 is amended by
revising paragraphs (a), the introductory
text of (b), (b)(1), and the introductory
text of (c), redesignating paragraphs
(b)(2) through (b)(4) as paragraphs (b)(3)
through (b)(5), revising redesignated
paragraphs (b)(3) and (b)(4), and adding
a new paragraph (b)(2) to read as
follows:

§150.20 Recognition of Agreement State
licenses.

(2)(1) Provided that the provisions of
paragraph (b) of this section have been
met, any person who holds a specific
license from an Agreement State, where
the licensee maintains an office for
directing the licensed activity and
retaining radiation safety records, is
granted a general license to conduct the
same activity in—

(i) Non-Agreement States;

(ii) Areas of exclusive Federal
jurisdiction within Agreement States;
and

(iii) Offshore waters.

(2) The provisions of paragraph (a)(1)
of this section do not apply if the
specific Agreement State license limits
the authorized activity to a specific
installation or location.

(b) Notwithstanding any provision to
the contrary in any specific license
issued by an Agreement State to a
person engaging in activities in a non-
Agreement State, in an area of exclusive
Federal jurisdiction within an
Agreement State, or in offshore waters
under the general licenses provided in
this section, the general licenses
provided in this section are subject to
all the provisions of the Act, now or
hereafter in effect, and to all applicable
rules, regulations, and orders of the
Commission including the provisions of
8830.7 (a) through (f), 30.9, 30.10,
30.14(d), 30.34, 30.41, and 30.51 to
30.63, inclusive, of Part 30 of this
chapter; §840.7 (a) through (f), 40.9,
40.10, 40.41, 40.51, 40.61, 40.63
inclusive, 40.71 and 40.81 of Part 40 of
this chapter; §870.7 (a) through (f), 70.9,
70.10, 70.32, 70.42, 70.51 to 70.56,
inclusive, 70.60 to 70.62, inclusive, and
to the provisions of 10 CFR Parts 19, 20,
and 71 and subpart B of Part 34, §839.15
and 39.31 through 39.77, inclusive, of
Part 39 of this chapter. In addition, any
person engaging in activities in non-
Agreement States, in areas of exclusive
Federal jurisdiction within Agreement
States, or in offshore waters under the
general licenses provided in this
section:

(1) Except as specified in paragraph
(c) of this section, shall, at least 3 days

before engaging in each activity for the
first time in a calendar year, file a
submittal containing an NRC Form 241,
“Report of Proposed Activities in Non-
Agreement States,” 4 copies of its
Agreement State specific license, and
the appropriate fee as prescribed in
§170.31 of this chapter with the
Regional Administrator of the U.S.
Nuclear Regulatory Commission
Regional Office listed on the NRC Form
241 and in Appendix D of Part 20 of this
chapter for the Region in which the
Agreement State that issued the license
is located. If a submittal cannot be filed
3 days before engaging in activities
under reciprocity, because of an
emergency or other reason, the Regional
Administrator may waive the 3-day time
requirement provided the licensee:

(i) Informs the Region by telephone,
facsimile, an NRC Form 241, or a letter
of initial activities or revisions to the
information submitted on the initial
NRC Form 241,

(ii) Receives oral or written
authorization for the activity from the
Region; and

(iii) Within 3 days after the
notification, files an NRC Form 241, 4
copies of the Agreement State license,
and the fee payment.

(2) Shall file an amended NRC Form
241 or letter and the appropriate fee as
prescribed in § 170.31 of this chapter
with the Regional Administrator to
request approval for changes in work
locations, radioactive material, or work
activities different from the information
contained on the initial NRC Form 241.

(3) Shall not, in any non-Agreement
State, in an area of exclusive Federal
jurisdiction within an Agreement State,
or in offshore waters, transfer or dispose
of radioactive material possessed or
used under the general licenses
provided in this section, except by
transfer to a person who is —

(i) Specifically licensed by the
Commission to receive this material; or

(ii) Exempt from the requirements for
a license for material under § 30.14 of
this chapter.

(4) Shall not, under the general
license concerning activities in non-
Agreement States or in areas of
exclusive Federal jurisdiction within
Agreement States, possess or use
radioactive materials, or engage in the
activities authorized in paragraph (a) of
this section, for more than 180 days in
any calendar year, except that the
general license in paragraph (a) of this
section concerning activities in offshore
waters authorizes that person to possess
or use radioactive materials, or engage
in the activities authorized, for an

unlimited period of time.
* * * * *

(c) A person engaging in activities in
offshore waters under the general
license provided for that purpose in
paragraph (a) of this section need not
file an NRC Form 241 with the
Commission under paragraph (b)(1) of
this section provided that:

* * * * *

PART 170—FEES FOR FACILITIES,
MATERIALS, IMPORT AND EXPORT
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED

3. The authority citation for Part 170
continues to read as follows:

Authority: 31 U.S.C. 9701, sec. 301, Pub.
L. 92-314, 86 Stat. 222 (42 U.S.C. 2201w);
sec. 201, 88 Stat. 1242, as amended (42
U.S.C. 5841); sec 205, Pub L. 101-576, 104
Stat 2842, (31 U.S.C. 902).

§170.31 [Amended]

4. Section 170.31 is amended by
removing the phrase “in a non-
Agreement State”” from Category 16 of
the Schedule of Materials Fees.

Dated at Rockville, Maryland, this 30th day
of December, 1996.

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
[FR Doc. 97-718 Filed 1-10-97; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 960918263-6345-02]
RIN 0691-AA27

International Services Surveys: BE-20
Benchmark Survey of Selected
Services Transactions With
Unaffiliated Foreign Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: These final rules amend the
reporting requirements for the BE-20.
Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons.

The BE—20 benchmark survey is
conducted by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act. It is taken once every five
years. The last survey was conducted for
1991, and the next survey will be
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conducted for 1996. The BE-20 is a
benchmark survey that is intended to
cover the universe of selected U.S.
services transactions with unaffiliated
foreign persons. In nonbenchmark years,
universe estimates of these transactions
are derived from reported sample data
by extrapolating forward the universe
data collected in the BE-20 survey. The
data are needed to support U.S. trade
policy initiatives on international
services and to compile the U.S. balance
of payments and the national income
and product accounts.

The major change to the BE-20
benchmark survey contained in these
rules is to expand its coverage to obtain
data on additional types of services, to
fill gaps in Government statistics on
transactions in new, growing, and
volatile international services
categories. Transactions in the following
types of services will be covered on the
BE—20 for the first time: Merchanting
services (sales only), financial services
by firms that are not financial services
providers (purchases only), operational
leasing services, selling agent services,
and “‘other” private services. ““Other”
private services consists of transactions
in satellite photography, security,
actuarial, salvage, oil spill and toxic
waste cleanup, language translation, and
account collection services. In addition,
to reduce burden, BEA is eliminating
several questions in the respondent
identification section of the survey.
DATES: These rules will be effective
February 12, 1997.

FOR FURTHER INFORMATION CONTACT:

R. David Belli, Assistant Chief,
International Investment Division (BE—
50), Bureau of Economic Analysis, U.S.
Depart of Commerce, Washington, DC
20230; phone (202) 606—9800.
SUPPLEMENTARY INFORMATION: In the
October 17, 1996, Federal Register,
volume 61, No. 202, 61 FR 54109, BEA
published a notice of proposed
rulemaking setting forth revised
reporting requirements for the BE-20,
Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons. No comments on the proposed
rules were received. As a result, the
final rules are the same as the proposed
rules.

These final rules amend 15 CFR Part
801 by revising Section 801.10. The
survey is conducted by the Bureau of
Economic Analysis (BEA), U.S.
Department of Commerce, under the
International Investment and Trade in
Services Survey Act (Pub. L. 94-472. 90
Stat. 2059, 22 U.S.C. 3101-3108, as
amended). Section 3103(a), of the act
provides that ““The President shall, to
the extent he deems necessary and

feasible—* * * (4) conduct* * *
benchmark surveys with respect to trade
in services between unaffiliated United
States persons and foreign persons

* * *|n Section 3 of Executive Order
11961, as amended by Executive Order
12518, the President delegated the
authority under the Act as concerns
international trade in services to the
Secretary of Commerce, who has
redelegated it to BEA.

The BE-20 benchmark survey is
conducted once every five years. The
next survey will cover 1996; the last
survey was conducted for 1991. The
survey is intended to cover the universe
of selected U.S. services transactions
with unaffiliated foreign persons. In
nonbenchmark years, universe estimates
of these transactions are derived from
reported sample data by extrapolating
forward the universe data collected in
the BE-20 benchmark survey. The data
are needed to support U.S. trade policy
initiatives on international services;
compile the U.S. balance of payments
and national income and product
accounts; develop U.S. international
price indexes for services; assess U.S.
competitiveness in, and promote,
international trade in services; and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities for services trade.

The major change to the BE-20
benchmark survey contained in these
final rules is to expand coverage to
obtain data on additional types of
services. The expanded coverage will
fill several of the remaining major gaps
in Government statistics on
international services transactions in
new, growing, and volatile services
categories. Transactions in the following
types of services will be covered on the
BE—20 for the first time: Merchanting
services (sales only), financial services
by firms that are not financial services
providers (purchases only), operational
leasing services, selling agent services,
and “‘other” private services. ‘“‘Other”
private services consist of transactions
in satellite photography, security,
actuarial, salvage, oil spill and toxic
waste cleanup, language translation, and
account collection services.

Reporting in the BE-20 benchmark
survey is required from U.S. persons
with sales to, or purchases from,
unaffiliated foreign persons in excess of
$500,000 in any of the services covered
during the reporting year. Those
meeting this criterion must supply data
on the amount of their total sales or total
purchases of each type of service in
which their transactions exceeded this
threshold amount. Except for sales of
merchanting services, the data also must
be disaggregated by country; for sales of

merchanting services, data are required
to be reported only for all foreign
countries combined. U.S. persons with
purchases or sales during the reporting
year of $500,000 or less in a given type
of covered service are asked to provide,
on a voluntary basis, estimates only of
their total purchases or total sales, as
appropriate, of the given type of service.

To reduce respondent burden, BEA is
eliminating several questions in the U.S.
reporter identification section of the
survey. Specifically, a requirement to
disaggregate sales or gross operating
revenues by individual detailed (3-digit)
industry has been eliminated, and only
a single industry for the consolidated
enterprise is to be reported. In addition,
a question on the respondent’s total
number of full-time and part-time U.S.
employees at the end of its fiscal year
has been eliminated.

Executive Order 12612

These final rules do not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
12612.

Executive Order 12866

These final rules have been
determined to be not significant for
purposes of E.O. 12866.

Paperwork Reduction Act

The collection of information
requirement in these final rules has
been approved by OMB.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB Control
Number; such a Control Number (0608—
0058) has been displayed.

Public reporting burden for this
collection of information is estimated to
vary from 4 to 500 hours, with an
overall average burden of 12 hours. This
includes time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to:
Director, Bureau of Economic Analysis
(BE-1), U.S. Department of Commerce,
Washington, DC 20230; and to the
Office of Management and Budget,
O.1.R.A., Paperwork Reduction Project
0608-0058, Washington, DC 20503.
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Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, under the provisions of
the Regulatory Flexibility Act (5 U.S.C.
605(b)), that these final rules will not
have a significant economic impact on
a substantial number of small entities.
The exemption level for the survey
excludes most small businesses from
mandatory reporting. Reporting is
required only if total sales or total
purchases transactions with unaffiliated
foreign persons in a covered type of
service exceed $500,000 during the year.
Of those smaller businesses that must
report, most will tend to have
specialized operations and activities
and will likely report only one type of
service; therefore, the burden on them
should be small.

List of Subjects in 15 CFR Part 801

Balance of payments, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: January 3, 1997.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 801,
as follows:

PART 801—[AMENDED]

1. The authority citation for 15 CFR
part 801 continues to read as follows:

Authority: 5 U.S.C. 301, 15 U.S.C. 4908, 22
U.S.C. 3101-3108, and E.O. 11961 (3 CFR,
1977 Comp., p. 86) as amended by E.O.
12013 (3 CFR, 1977 Comp., p. 147), E.O.
12318 (3 CFR, 1981 Comp., p. 173), and E.O.
12518 (3 CFR, 1985 Comp., p. 348).

2. Section 801.10 is revised to read as
follows:

§801.10 Rules and regulations for the BE—
20, Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons.

The BE-20, Benchmark Survey of
Selected Services Transactions with
Unaffiliated Foreign Persons, will be
conducted covering companies’ 1996
fiscal year and every fifth year
thereafter. All legal authorities,
provisions, definitions, and
requirements contained in §§801.1
through 801.9(a) are applicable to this
survey. Additional rules and regulations
for the BE—20 survey are given in this
section. More detailed instructions and
descriptions of the individual types of
services covered are given on the report
form itself.

(a) The BE-20 survey consists of two
parts and eight schedules. Part |
requests information needed to
determine whether a report is required
and which schedules apply. Part 11
requests information about the reporting
entity. Each of the eight schedules
covers one or more types of services and
is to be completed only if the U.S.
Reporter has transactions of the type(s)
covered by the particular schedule.

(b) Who must report—(1) Mandatory
reporting. A BE-20 report is required
from each U.S. person who had
transactions (either sales or purchases)
in excess of $500,000 with unaffiliated
foreign persons in any of the services
listed in paragraph (c) of this section
during its fiscal year covered by the
survey.

(i) The determination of whether a
U.S. person is subject to this mandatory
reporting requirement may be
judgmental, that is, based on the
judgment of knowledgeable persons in a
company who can identify reportable
transactions on a recall basis, with a
reasonable degree of certainty, without
conducting a detailed manual records
search. Because the $500,000 threshold
applies separately to sales and
purchases, the mandatory reporting
requirement may apply only to sales,
only to purchases, or to both sales and
purchases.

(ii) Reporters who file pursuant to this
mandatory reporting requirement must
complete Parts | and Il of Form BE-20
and all applicable schedules. The total
amounts of transactions applicable to a
particular schedule are to be entered in
the appropriate column(s) on line 1 of
the schedule. In addition, except for
sales of merchanting services, these
amounts must be distributed below line
1 to the country(ies) involved in the
transaction(s). For sales of merchanting
services, the data by individual foreign
country are not required to be reported,
although these data may be reported
voluntarily.

(iii) Application of the $500,000
exemption level to each covered service
is indicated on the schedule for that
particular service. It should be noted
that an item other than sales or
purchases may be used as the measure
of a given service for purposes of
determining whether the threshold for
mandatory reporting of the service is
exceeded.

(2) Voluntary reporting. If, during the
fiscal year covered, the U.S. person’s
total transactions (either sales or
purchases) in any of the types of
services listed in paragraph (c) of this
section are $500,000 or less, the U.S.
person is requested to provide an

estimate of the total for each type of
service.

(i) Provision of this information is
voluntary. The estimates may be
judgmental, that is, based on recall,
without conducting a detailed manual
records search. Because the $500,000
threshold applies separately to sales and
purchases, the voluntary reporting
option may apply only to sales, only to
purchases, or to both sales and
purchases.

(i) The amounts of transactions
reportable on a particular schedule are
to be entered in the appropriate
column(s) in the voluntary reporting
section of the schedule; they are not
required to be disaggregated by country.
Reporters filing voluntary information
only should also complete Parts | and 11
of the form.

(3) Any U.S. person that receives the
BE—20 survey form from BEA, but is not
reporting data in either the mandatory
or voluntary section of the form, must
nevertheless complete and return the
Exemption Claim included with the
form to BEA. This requirement is
necessary to ensure compliance with
reporting requirements and efficient
administration of the Act by eliminating
unnecessary followup contact.

(c) Covered types of services. Only the
services listed in this paragraph are
covered by the BE-20 survey. Other
services, such as transportation and
reinsurance, are not covered. Covered
services are: Agricultural services;
research, development, and testing
services; management, consulting, and
public relations services; management
of health care facilities; accounting,
auditing, and bookkeeping services;
legal services; educational and training
services; mailing, reproduction, and
commercial art; employment agencies
and temporary help supply services;
industrial engineering services;
industrial-type maintenance,
installation, alteration, and training
services; performing arts, sports, and
other live performances, presentations,
and events; sale or purchase of rights to
natural resources, and lease bonus
payments; use or lease of rights to
natural resources, excluding lease bonus
payments; disbursements to fund news-
gathering costs of broadcasters;
disbursements to fund news-gathering
costs of print media; disbursements to
fund production costs of motion
pictures; disbursements to fund
production costs of broadcast program
material other than news; disbursements
to maintain government tourism and
business promotion offices;
disbursements for sales promotion and
representation; disbursements to
participate in foreign trade shows
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(purchases only); premiums paid on
purchases of primary insurance; losses
recovered on purchases of primary
insurance; construction, engineering,
architectural, and mining services
(purchases only); merchanting services
(sales only); financial services
(purchases only, by companies or parts
of companies that are not financial
services providers); advertising services;
computer and data processing services;
data base and other information
services; telecommunications services;
operational leasing services; and
“other” private services. “Other”
private services covers transactions in
the following types of services: Satellite
photography services, security services,
actuarial services, salvage services, oil
spill and toxic waste cleanup services,
language translation services, and
account collection services.

[FR Doc. 97-743 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-EA-M

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102

Rules of Agency Organization

AGENCY: National Labor Relations
Board.

ACTION: Final rule.

SUMMARY: The National Labor Relations
Board (NLRB) issues a final rule which
deletes all references in its rules and
regulations to the “deputy” chief judge
in San Francisco, California, and
substitutes therefor, where appropriate,
references to the “‘associate” chief judge
in San Francisco, California, the correct
title of the position.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT: John
J. Toner, Executive Secretary, National
Labor Relations Board, 1099 14th Street,
NW, Room 11600, Washington, DC
20570. Phone: (202) 273-1940.

SUPPLEMENTARY INFORMATION:
Regulatory Requirements

This rule merely conforms current
regulations to properly reflect the
Agency’s current organizational
structure, relates solely to agency
organization, procedure and practice,
and will not have a significant impact
on a substantial number of small
businesses or impose any information
collection requirements. Accordingly,
the Agency finds that prior notice and
comment is not required for these rules
and that good cause exists for waiving
the general requirement of delaying the

effective date under the Administrative
Procedure Act (5 U.S.C. 553), and that
the rules are not subject to the
Regulatory Flexibility Act (5 U.S.C.
601), Small Business Regulatory
Enforcement Act (5 U.S.C. 801),
Paperwork Reduction Act (44 U.S.C.
3501), or Executive Order 12866.

List of Subjects in 29 CFR Part 102

Administrative practice and
procedure, Labor management relations.

29 CFR part 102 is amended as
follows:

PART 102—RULES AND
REGULATIONS

1. The authority citation for 29 CFR
part 102 continues to read as follows:

Authority: Section 6, National Labor
Relations Act, as amended (29 U.S.C. 151,
156). Section 102.117(c) also issued under
Section 552(a)(4)(A) of the Freedom of
Information Act, as amended (5 U.S.C.
552(a)(4)(A)). Sections 102.143 through
102.155 also issued under Section 504(c)(1)
of the Equal Access to Justice Act, as
amended (5 U.S.C. 504(c)(1)).

§102.24 [Amended]

2. Section 102.24, paragraph (a) is
amended by substituting ‘‘associate’ for
“deputy” in the third and fifth
sentences.

§102.25 [Amended]

3. Sec. 102.25 is amended by
substituting “‘associate” for ““‘deputy” in
the first sentence.

§102.30 [Amended]

4. Sec. 102.30, paragraph (c) is
amended by substituting ‘“‘associate’ for
“deputy” in the last sentence.

§102.34 [Amended]

5. Sec. 102.34 is amended by
substituting ““‘associate” for “‘deputy’ in
the first sentence.

6. Sec. 102.35, paragraph (b) is
amended by:

A. revising the first sentence of the
introductory text to read as set forth
below:

B. deleting ““deputy chief” in the
second sentence of the introductory
text, and “deputy,” in (b) (1), (3) and (5).

§102.35 Duties and powers of
administrative law judges; assignment and
powers of settlement judges.

* * * * *

(b) Upon the request of any party or
the judge assigned to hear a case, or on
his or her own motion, the chief
administrative law judge in Washington,
D.C., the associate chief judge in San
Francisco, California, the associate chief
judge in Atlanta, Georgia, or the
associate chief judge in New York, New

York may assign a judge who shall be
other than the trial judge to conduct
settlement negotiations. * * *

§102.36 [Amended]

7. Sec. 102.36 is amended by
substituting ‘‘associate’ for ‘“deputy”.

§102.42 [Amended]

8. Sec. 102.42 is amended by
substituting ‘“‘associate” for “‘deputy’ in
the third sentence.

9. Section 102.149, paragraph (b) is
amended by revising the first sentence
to read as follows:

§102.149 Filing of documents; service of
documents; motions for extension of time.
* * * * *

(b) Motions for extensions of time to
file motions, documents, or pleadings
permitted by section 102.150 or by
section 102.152 shall be filed with the
chief administrative law judge in
Washington, D.C., the associate chief
judge in San Francisco, California, the
associate chief judge in New York, New
York, or the associate chief judge in
Atlanta, Georgia, as the case may be, not
later than 3 days before the due date of
the document. * * *

Dated, Washington, D.C., January 7, 1997.
By direction of the Board.
John J. Toner,
Executive Secretary.
[FR Doc. 97-768 Filed 1-10-97; 8:45 am]
BILLING CODE 7545-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 935
[OH-204; Amendment Number 54]

Ohio Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Ohio regulatory
program (hereinafter referred to as the
“Ohio program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Ohio proposed revisions
pertaining to twenty-two sections of the
Ohio Revised Code (ORC) to clarify
those sections of State law, to conform
those sections to current State practices,
and to make those sections equivalent to
corresponding Federal laws. The
revisions concern confidential
information on incidental coal
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extraction, the Reclamation
Supplemental Forfeiture Fund, use of
the Reclamation Supplemental
Forfeiture Fund and for non-coal
reclamation, the Coal Mining
Performance Bond Fund, limitations on
the awards of costs and expenses,
reclamation contracts with surface mine
operators, reclamation of interim
forfeiture and insolvent surety sites, use
of police powers, AML reclamation
liens, the Acid Mine Drainage
Abatement and Treatment Fund, lands
eligible for remining, average wage
rates, deletion of obsolete language on
interim continuance of underground
coal mining operations, activities
eligible for Small Operator Assistance,
required staff training, and informal
review of issues as a form of alternative
dispute resolution.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Field Branch Chief,
Appalachian Regional Coordinating
Center, Office of Surface Mining
Reclamation and Enforcement, 3
Parkway Center, Pittsburgh, PA 15220,
Telephone: (412) 937-2153.

SUPPLEMENTARY INFORMATION:

I. Background on the Ohio Program

1. Submission of the Proposed Amendment
111. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Ohio Program

On August 16, 1982, the Secretary of
the Interior conditionally approved the
Ohio program. Background information
on the Ohio program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the August 10,
1982, Federal Register (47 FR 34688).
Subsequent actions concerning
conditions of approval and program
amendments can be found at 30 CFR
935.11, 935.15, and 935.16.

I1. Submission of the Proposed
Amendment

By letter dated February 7, 1992
(Administrative Record No. OH-1645),
as modified by letter dated February 27,
1992 (Administrative Record No. OH—
1657), Ohio submitted proposed
Program Amendment Number 54
(PA54). In PA 54, Ohio proposed to
revise 13 sections of the ORC
concerning a number of regulatory and
AML issues. OSM announced receipt of
PA 54 in the April 13, 1992, Federal
Register (57 FR 12779), and in the same
notice, opened the public comment
period and provided opportunity for a
public hearing on the adequacy of the

proposed amendment. The public
comment period ended on May 13,
1992.

By letter dated June 15, 1992
(Administrative Record No. OH-1714),
OSM provided Ohio with its questions
and comments about the February 7,
1992, submission of PA 54. On July 20,
1992, OSM and Ohio staff met to
discuss and resolve OSM'’s questions
and comments (Administrative Record
No. OH-1746). On July 28, 1992, OSM
and Ohio staff further resolved some of
those issues in a telephone conversation
(Administrative Record No. OH-1754).

In response to OSM’s June 15, 1992,
letter, Ohio submitted Revised Program
Amendment Number 54 (PA 54R) by
letter dated September 2, 1992
(Administrative Record No. OH-1769).
PA 54R contained further revisions to
seven sections of the ORC. OSM
announced receipt of PA 54R in the
October 28, 1992, Federal Register (57
FR 48765), and in the same notice,
opened the public comment period and
provided opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period ended on November 27, 1992.

On December 16, 1992
(Administrative Record No. OH-1800),
OSM and Ohio staff conducted a
telephone discussion of the September
2, 1992, resubmission of PA 54R. On
April 30, 1993, OSM and Ohio staff met
informally to discuss the status of the
amendment with respect to the State’s
legislative process.

In the June 11, 1993, Federal Register
(58 FR 32611), the Director of OSM
announced his decision to defer Ohio
PA 54R with the exception of the
Director’s approval of one proposed
change at ORC section 1513.02(F)(3)
which the Ohio General Assembly was
likely to pass in its current form. The
Director made this decision because the
Ohio Legislative Service Commission
had not yet drafted the final statutory
language on which PA 54R would
ultimately be based and because that
language would not be available for
review by OSM within the foreseeable
future.

By letter dated March 31, 1995
(Administrative Record No. OH-2107),
Ohio submitted the final version of PA
54 (PA542R2). This final version
contains the statutory changes approved
by the Ohio General Assembly in Senate
Bill 180 and in House Bill 414. The two
bills were signed by the Ohio Governor
on December 23, 1992, and December
27,1994, respectively. The revised
statutes went into effect on March 24,
1993, and March 27, 1995, respectively.

Ohio’s March 31, 1995, final
submission of PA 54R reiterated many

of the statute changes previously
proposed in PA 54 and PA 54R, and
withdrew its proposal to amend ORC
Sections 1513.10 and 1513.07 pertaining
to Refunds of Permit Fees as well as
Interfund Transfers. Portions of other
sections were likewise withdrawn as
discussed in their respective sections
below. The March 31, 1995 submission
also proposed new changes to ten
sections of the ORC. OSM discussed all
proposed changes in the April 13, 1992,
October 28, 1992, and April 17, 1995
Federal Register documents concerning
the submissions of PA 54, PA 54R and
PA 54R2, respectively. An issue letter
was sent to Ohio on August 2, 1995 and
a conference call was held on August
29, 1995. Further discussions were held
during 1996. Statute changes which
solely concern Ohio’s non-coal
regulatory program are outside the
jurisdiction of OSM and are not
discussed below. Also, changes to
paragraph notations and nonsubstantive
wording changes are not discussed.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendments.

1. Confidential Information Regarding
Exemption Requests for Incidental Coal
Extraction

ORC 1513.07 paragraph (D)(2): Ohio is
revising this paragraph to specify that,
for exemption requests for incidental
coal extraction, confidential information
includes and is limited to information
concerning trade secrets or privileged
commercial or financial information
relating to the competitive rights of the
persons intending to conduct the
extraction of minerals. The
corresponding Federal rule at 30 CFR
702.13 requires that the person request,
in writing, that the information be kept
confidential. While Ohio’s proposed
statute change does not include this
requirement, Ohio’s Administrative
Code Section 1501:13-4-16(J)(2)
corresponds with the Federal rule at 30
CFR 702.13(b). Therefore, the proposed
change to the statute in conjunction
with Ohio’s existing Administrative
Code Section is no less effective than
the corresponding Federal Regulations
at 30 CFR 702.13(b).

2. Reclamation Supplemental Forfeiture
Fund

Ohio is revising ORC 1513.08
paragraph (A) and proposing a new
paragraph ORC 1513.18(D) to move the
current language creating the
Reclamation Supplemental Forfeiture
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Fund from that portion of the Ohio law
dealing with performance bonds to that
portion of the law dealing with
reclamation by the Division. Ohio also
proposed adding a new provision which
would allow the Division to use funds
from the Reclamation Supplemental
Forfeiture Fund to reclaim areas which
were affected by non-coal mining under
surface mining permits issued under
ORC Chapter 1514, but which the
operator did not adequately reclaim. In
its March 31, 1995, final version of PA
54R, Ohio is withdrawing the portion of
the proposed language referring to ORC
Chapter 1514 from new paragraph (D).
Ohio is also removing the fund name
from the heading of the section.

ORC 1514.06 paragraph (G): Ohio is
proposing to revise this paragraph in
lieu of the previously proposed revision
discussed above which Ohio is
withdrawing from ORC section 1513.18
paragraph (D). The revision to ORC
section 1514.06 paragraph (G) would
provide that Ohio may expend money
from the Reclamation Supplemental
Forfeiture Fund or from the Surface
Mining Administration Fund to
complete reclamation on land affected
by non-coal surface mining operations
on which an operator has defaulted.

Ohio is also revising ORC Section
1513.18(E) to be consistent with the
move of the aforementioned language to
ORC Section 1513.18(D).

ORC section 1513.18 paragraph (D):
Ohio is adding a statement in this
paragraph concerning the State’s
priority for management of the
Reclamation Supplemental Forfeiture
Fund, including the selection of projects
and the transfer or moneys. That
priority shall be to ensure that sufficient
moneys are available for reclamation of
areas that an operator has affected under
a coal mining and reclamation permit
issued after September 1, 1981, and
which the operator has failed to reclaim.
This statement was added in response to
the director’s concerns that Reclamation
Supplemental Forfeiture Fund
expenditures on non-coal mining sites
could compromise the Fund’s solvency
as an alternative bonding system to be
used for the reclamation of surface coal
mining sites. The Director is now
satisfied that Ohio will continue to use
Fund moneys to reclaim all existing coal
mining sites for which bonds have been
forfeited, prior to using any such
moneys to reclaim non-coal mining
sites.

The proposed changes are found to be
consistent with the corresponding
Federal Regulations at 30 CFR 800.11(e),
pertaining to alternative bonding
systems.

3. Coal Mining Performance Bond Fund

ORC 1513.081: Ohio is repealing this
existing section which created the Coal
Mining Performance Bond Fund.
Language in this section also authorized
the issuance of reclamation performance
bonds by the Chief using money from
the fund, determined premiums and
fees for participation in the fund, and
provided for the release and forfeiture of
reclamation performance bonds
supported by the fund.

Ohio proposed to add ORC section
1513.081 to the Ohio program as part of
the November 16, 1987 submission of
proposed Ohio Program Amendment
Number 32 (Ohio Administrative
Record No. OH-0994). This part of Ohio
Program Amendment Number 32 was
not approved by OSM.

ORC 1513.08 paragraph (B): Ohio is
revising this paragraph to delete a
reference to performance bonds issued
under ORC Section 1513.081 which is to
be repealed.

Because the proposed changes were
never approved by the Director and
therefore never became part of Ohio’s
approved program, their deletion from
the ORC does not render the Ohio
program inconsistent with the
requirements of SMCRA or the Federal
Regulations.

4. Alternative Dispute Resolution

ORC 1513.13 paragraph (A)(3): Ohio
is adding this new paragraph to provide
an alternative mechanism for resolving
disputes over notices, orders, or other
decisions issued by the Chief. Any
person who, under ORC 1513.13, may
appeal such a notice, order, or decision
to the Ohio Reclamation Board of
Review (RBR) may elect to request an
informal review by the Chief of that
notice, order, or decision to the RBR.
The time spent on such an informal
review would not count against the time
available to the person to appeal the
notice, order, or decision to the RBR.
Further, such a review would not stay
the order, notice, or decision. Finally,
such a review would itself be appealable
to the RBR.

Since Ohio already has an informal
review process in its regulations for
Civil Penalty Assessments, citizen
complaints, and bond releases, the
proposed change is not inconsistent
with the requirements of SMCRA and
the Federal regulations insofar as it does
not interfere with or duplicate the
informal review process already
contained in the Ohio program.
Therefore, the Director is approving
ORC 1513.13(A)(3) to the extent that it
does not apply to create additional
opportunities for informal review of

Civil Penalty assessments, citizen
complaints, and bond releases, beyond
those already contained in the Ohio
program.

5. Limitations on Awards of Costs and
Expenses

ORC 1513.13 paragraph (E)(1): Ohio is
revising this paragraph to provide that,
at the request of a prevailing party in the
appeal of an enforcement order or
permit decision, the Ohio RBR and/or
the Chief may award necessary and
reasonably incurred costs and expenses,
including attorney fees, for that party’s
participation in the enforcement
proceedings before the Ohio RBR. Ohio
later revised this section so that it also
applies to awards of costs and expenses
incurred in connection with
proceedings before the RBR, before the
court under ORC section 1513.15
(pertaining to citizen suits), or before
the Chief under ORC section 1513.39
(pertaining to employee discrimination).
Ohio is also adding that fees awarded
under this section may not exceed the
prevailing market rates at the time the
services were rendered. Costs and
expenses may also be awarded for the
preparation, defense and appeal of a
petition for costs and expenses,
provided those costs and expenses are
proportionate to those otherwise
allowed under ORC 1513.13(E).

ORC 1513.13 paragraph (E)(1)(a): Ohio
is revising this paragraph to specify that
an award may be made to a party other
than the permittee or the Ohio Division
of Reclamation (DOR) when the Chief
determines that a party both prevailed
in whole or in part and made a
substantial contribution to the
determination of issues. This
contribution must be separate and
distinct from the contribution made by
any other party.

ORC 1513.13 paragraph (E)(1)(b):
Ohio is revising this paragraph to clarify
that permittees may file petitions for
award of costs and expenses with the
chief against parties who initiated or
participated in an appeal under this
section in bad faith for the purpose of
harassing or embarrassing the permittee.
The Chief may assess those costs and
expenses against the party who initiated
the appeal.

ORC 1513.13 paragraph (E)(1)(c): Ohio
is revising this paragraph to clarify that
the DOR may file a request with the RBR
for an award of costs and expenses
incurred by the DOR in connection with
an appeal initiated under this section.
The RBR may assess those costs and
expenses against those parties who
initiated the appeal in bad faith and for
the purpose of harassing or
embarrassing the DOR.
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ORC 1513.13 paragraph (E)(2): Ohio is
revising this paragraph to authorize the
court to award necessary and reasonably
incurred costs and expenses for parties
participating in the judicial review of
any order issued order this section or as
a result of any administrative
proceeding under this chapter.

ORC 1513.15 paragraph (F): Ohio is
revising this paragraph to authorize the
Chief to award necessary and reasonably
incurred costs of litigation, including
attorney and expert witness fees, in
connection with civil actions against the
Division. Ohio is also revising this
paragraph to delete previously proposed
revision and is reinstating the court’s
authority to award, to any party, costs
and fees that the court determines to
have been necessary and reasonably
incurred, in any proceeding under ORC
1513.15 (B) (citizen suits) in accordance
with ORC section 1513.13.

ORC 1513.39 paragraph (C): Ohio is
revising this paragraph to incorporate by
reference the proposed limit on
necessary and reasonably incurred costs
and expenses specified in revised ORC
section 1513.13 paragraph (E)(1) and
(E)(2) as also applying to cases of
alleged discrimination against
employees.

Except as noted below, the proposed
changes are found to be consistent with
the requirements of Section 525(e) of
SMCRA, 30 CFR 840.15, and 43 CFR
4.1290 and 4.1294.

a. Ohio is required to amend ORC
1513.13 (E)(1)(a) to make it clear that
such awards may be made in connection
with any administrative review
proceedings concerning an enforcement
action, permit issuance decision or
employee discrimination complaint, not
just those concerning enforcement
actions.

b. Ohio is required to amend ORC
1513.13(E)(1)(b) and (c) to make it clear
that such costs may also be assessed
against persons who participate in bad
faith appeals, not just those persons
who initiate such bad faith appeals.

6. Reclamation Contracts With Surface
Mine Operators

ORC 1513.18 paragraph (C): Under the
current version of this paragraph, the
Chief is authorized to enter into
contracts with mine operators mining
under a current, valid permit to
complete reclamation on defaulted
areas. Ohio is revising this paragraph to
extend the Chief’s authorization to
include contracts with surface mine
operators mining under permits issued
under ORC Chapter 1514, pertaining to
minerals other than coal.

While there is no Federal counterpart,
the Director finds the proposed change

is not inconsistent with SMCRA or the
Federal regulations.

7. Reclamation of Forfeited Areas
Affected Under Mining Permits Issued
After April 10, 1972 But Before
September 1, 1981

ORC 1513.18 paragraph (I): Ohio is
adding this new paragraph to authorize
the Chief to use any unspent funds in
the defaulted areas fund to complete
reclamation of other interim forfeited
areas affected under coal mining and
reclamation permits issued after April
10, 1972 but before September 1, 1981.

While there are no Federal
counterparts, the Director finds that this
propose revision is not inconsistent
with SMCRA or the Federal regulations,
and is consistent with SMCRA's general
intent that all lands disturbed by surface
coal mining operations be reclaimed.

8. Chief’s Use of Police Powers on State-
Funded AML Sites

ORC 1513.27 third paragraph: Ohio is
adding this new paragraph to authorize
the Chief to enter onto property where
the owners are not known, are not
readily available, or are not willing to
give permission in order for the Division
to use State funds to abate adverse
effects of past coal mining practices on
abandoned mined land (AML). Such
entry onto properties shall be construed
as an exercise of police power for the
protection of the public health and
safety and shall not be construed as an
act of condemnation nor trespass.

The proposed change is found to be
substantively identical to the
requirements of section 407 of SMCRA,
except that ORC 1513.27 does not grant
a right of entry to “‘any other property”
in order to have access to the property
affected by past coal mining practices.
However, because Ohio’s program does
provide for right of entry upon “‘any
other property” for Federally-funded
AML projects at ORC 1513.37 (F)(1), the
proposed change at ORC 1513.27 does
not render the state’s program less
stringent than section 407 of SMCRA.
Therefore, the revision at ORC 1513.27
is approved.

9. AML Liens on Property of Community
Improvement Corporations or Nonprofit
Organizations

ORC 1513.33 third paragraph: Ohio is
revising this paragraph to provide that
AML liens filed by the Division against
property owned by community
improvement corporations or nonprofit
organizations shall have priority as a
lien second only to the lien of real
property taxes imposed upon the land.

This proposed change is substantively
identical to language contained in
SMCRA at section 408(c).

ORC 1513.33 fourth paragraph: Ohio
is revising this paragraph to clarify the
procedure to be used by county
recorders in recording and indexing
AML liens.

ORC 1513.33 fifth paragraph: Ohio is
revising this paragraph to provide that
AML liens shall continue in force so
long as any portion of the lien remains
unpaid.

ORC 1513.33 sixth paragraph: Ohio is
revising this paragraph to delete the
provision that AML liens shall be
foreclosed in the same manner as State
tax liens foreclosed under ORC Chapter
5721.

While there are no direct Federal
counterparts to these proposed changes,
they are found not to be inconsistent
with the requirements of SMCRA at
section 408.

10. Expansion of Sites Eligible for
Federally Funded AML Projects

ORC 1513.37 paragraph (C)(1): Ohio is
revising this paragraph to expand the
eligibility requirements for the sites of
Federally funded AML reclamation
projects. Ohio is adding new paragraph
(C)(1)(b) to make eligible mining
operations which occurred during the
period beginning August 4, 1977 and
ending on or before August 16, 1982 and
for which sufficient reclamation funds
are not available. Ohio is adding new
paragraph (C)(1)(c) to make eligible
mining operations which occurred
during the period beginning August 4,
1977 and ending on or before November
5, 1990, for which sureties became
insolvent, and for which sufficient
reclamation funds are not available.

ORC 1513.37 paragraph (C)(2): Ohio is
adding this new paragraph to provide
that the Chief shall follow the priorities
set forth at ORC 1513.37(B)(1) and (B)(2)
in determining which sites to reclaim
using the new authority granted under
ORC 1513.37(C)(1)(b) and (c). The Chief
shall ensure that priority is given to
those sites which are in the immediate
vicinity of a residential area or which
have an adverse economic impact upon
the local community.

The proposed changes are found to be
substantively identical to the
requirements of SMCRA at section
402(g)(4)(B) and (C).

11. Creation of the State Acid Mine
Drainage Abatement and Treatment
Fund

ORC 1513.37 paragraph (E): Ohio is
adding this new paragraph to create in
the State treasury the Acid Mine
Drainage Abatement and Treatment
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Fund. The fund shall be administered
by the Chief and shall consist of grants
from OSM to be used in consultation
with the U.S. Department of
Agriculture, Natural Resources
Conservation Service to abate and treat
acid mine drainage. Proposed ORC
1513.37 paragraphs (E)(1) through (7)
would specify activities eligible for
financial support from the fund,
including the identification of affected
hydrologic units, the sources of acid
mine drainage, and the effects of the
drainage; the identification of corrective
measures to ablate or treat the drainage;
calculation of costs; and analysis of
benefits.

The proposed changes are found to be
substantively identical to section
402(g)(7) of SMCRA.

12. AML Liens on Certain Properties
Involved in Federally Funded AML
Reclamation Projects

ORC 1513.37 paragraph (G): Ohio is
revising this paragraph to provide that
the Chief may file in the office of the
county recorder a statement of
reclamation costs spent on certain
properties affected by Federally funded
AML reclamation projects. Such
statements would constitute a lien upon
the land as of the date of the State’s
reclamation expenditures and would
have a priority as a lien second only to
the lien of real property taxes imposed
upon the land. This revision is
substantively identical to language
contained in section 408(c) of SMCRA.

ORC 1513.37 paragraph (G)(3): Ohio is
revising this paragraph to clarify the
procedure to be used by county
recorders in recording and indexing
AML liens relating to Federally funded
reclamation.

ORC 1513.37 paragraph (G)(4): Ohio is
adding this new paragraph to provide
that AML liens relating to Federally
funded reclamation shall continue in
force so long as any portion of the lien
remains unpaid. Conveyance of the land
subject to an AML lien may be set aside
if the lien remains unpaid at the time of
conveyance.

ORC 1513.37 paragraph (G)(5): Ohio is
adding this new paragraph to provide
that AML liens relating to Federally
funded reclamation shall be foreclosed
upon the substantial failure of a
landowner to pay any portion of the
amount of the lien. Before proceeding
with foreclosure, the Chief shall make a
written demand upon the landowner for
payment and shall give the landowner
sixty days to pay the amount.

Although there are no direct Federal
counterparts to the proposed changes,
the Director finds that they are not

inconsistent with the requirements of
SMCRA at section 408(c).

13. Lands Eligible for Remining

ORC section 1513.01 paragraph (F):
Ohio is adding this paragraph to define
the term ““lands eligible for remining” to
mean those lands that otherwise would
be eligible for expenditure of AML
reclamation funds under paragraph
(C)(2) of ORC section 1513.37.

ORC section 1513.07 paragraph
(E)(3)(b): Ohio is adding this new
paragraph to provide that, until October
1, 2004, any violation resulting from an
unanticipated event or condition at a
surface coal mining operation on lands
eligible for remining shall not prevent
issuance of a coal mining permit to the
person holding the remining permit. An
unanticipated event or condition is one
that was not contemplated by the
applicable permit.

ORC section 1513.16 paragraph
(A)(19)(b): Ohio is adding this new
paragraph to provide that coal mining
permits on lands eligible for remining
shall require the operator to assume the
responsibility for successful
revegetation of the remined area for two
full years after the last augmented
seeding, fertilizing, or irrigation.

ORC section 1513.37 paragraph (C)(3):
Ohio is adding this new paragraph to
provide that surface coal mining
operations on lands eligible for
remining shall not affect the eligibility
of those lands for AML reclamation
funding under this section of the ORC
after the release of the mining
operation’s performance bond. If the
performance bond for the remining
operation is forfeited and is not
sufficient for adequate reclamation of
the site, Ohio may use AML reclamation
funding under this section to augment
the bond.

The proposed changes are found to be
substantively identical to SMCRA at
sections 701(33) and (34), 515(b)(20)(B),
and 404 to the extent that
1513.07(E)(3)(b) applies up to, but not
including 10/1/2004.

14. Average Wage Rates

ORC section 1513.02 paragraph (J):
Ohio is revising this paragraph to
provide that the State will use
information from non-coal as well as
coal mining and reclamation operations
in calculating average wage rates. The
newly calculated average wage rates
shall apply to reclamation performed for
Ohio on both coal and non-coal mining
sites. While there are no Federal
counterparts to this revision, the
Director finds that is not inconsistent
with SMCRA or its corresponding
Federal regulations.

15. Deletion of Obsolete Language

ORC section 1513.07 paragraph (A)(1):
Ohio is deleting obsolete language from
this paragraph concerning payment of
permit fees for areas covered by a permit
in effect on August 16, 1982, as well as
language concerning interim
continuance of underground coal mine
operations which were in effect prior to
September 1, 1981.

The director finds that deletion of this
obsolete language does not render the
Ohio program less stringent than
SMCRA or less effective than the
corresponding federal regulations.

16. Activities Eligible for the Small
Operator’s Assistance Program (SOAP)

ORC section 1513.07 paragraph (B)(4)
(a) and (b): Ohio is revising these
paragraphs to expand the types of
activities related to permit applications
which qualified laboratories can
perform for permit applicants under
contracts funded by Ohio’s SOAP.
Qualifying activities include
determination of probable hydrologic
consequences, development of cross-
section maps and plans, geologic
drilling and reporting, collection and
reporting of archaeological information,
performing pre-blast surveys, and
collection of information on protection
of fish and wildlife habitats. The coal
mine operator shall reimburse the State
for the costs of SOAP-assisted services
if the operator’s actual and attributed
coal production for all locations exceeds
300,000 tons during the 12 months
immediately following the date of
issuance of the mining permit.

The proposed changes are found to be
substantively identical to, and therefore
no less stringent than, sections 507(C)(1)
and (h) of SMCRA, except Ohio is
required to amend ORC
1513.07(B)(4)(a)(i) or otherwise clarify
that probable hydrologic consequences
determinations include the engineering
analyses and designs necessary for those
determinations.

17. Required Staff Training

ORC section 1513.34: Ohio is revising
this section to delete the requirements
for minimum hourly amounts of initial
and annual follow-up training for
certain staff positions. In lieu of a
minimum of 80 hours of training, Ohio
shall provide adequate training and
education, during their probationary
periods, for all persons appointed as
inspection officers. In lieu of a
minimum of 40 hours of annual
training, Ohio shall provide, on a
regular basis as funding allows,
continuing education and training as
necessary for all inspection officers,
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district supervisors, and enforcement
personnel. While there are no direct
Federal counterparts to these Ohio
training requirements, the proposed
changes are found to be not inconsistent
with the requirements of SMCRA at
503(a)(3), which requires that state
regulatory authorities employ sufficient
administrative and technical personnel
to enable the State to regulate surface
coal mining and reclamation operations
in accordance with SMCRA.

IV. Summary and Disposition of
Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. Because no one requested
an opportunity to speak at a public
hearing, no hearing was held.
Comments were received from the Ohio
Historic Preservation Office on March
19, 1992 (Administrative Record No.
OH-1671) pertaining to the expansion
of sites eligible for Federally funded
AML projects. The comment stated that
ongoing coordination with the Ohio
Historical Society is necessary to
address preservation concerns, and
requested notification of projects prior
to initiation. The Director notes that all
abandoned mine lands projects are
reviewed by the State Historic
Protection Officer (SHPO). Further, a
statement of concurrence that no
significant cultural or historic properties
will be adversely affected, signed by the
SHPO, is included with the National
Environmental Policy Act documents
submitted prior to construction.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Ohio program.
MSHA responded that it had no
comments in its letter dated April 20,
1995. (Administrative Record No. 2113)

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). EPA
concurred with the amendment in its
letter to OSM dated June 2, 1995.
(Administrative Record No. OH-2129)

V. Director’s Decision

Based on the above finding(s), the
Director approves, with certain

additional requirements, the proposed
amendment as submitted by Ohio on
February 7, 1992, as modified on
February 27, 1992, September 2, 1992,
and March 31, 1995.

The Federal regulations at 30 CFR
Part 935, codifying decisions concerning
the Ohio program, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment
process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the

Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 935

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 13, 1996.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 935—OHIO

1. The authority citation for Part 935
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 935.15 is amended by
adding paragraph (dddd) to read as
follows:

§935.15 Approval of regulatory program
amendments.
* * * * *

(dddd) With the exceptions noted
below, the amendments submitted to
OSM on February 7, 1992, and revised
on February 27, 1992, April 18, 1992
and March 31, 1995, are approved
effective January 13, 1997.
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ORC 1513.07(D)(2) weeorevereveeereeeeeeeeeseeressresseennn
ORC 1513.08 & ORC 1513.18 (D) & (E), and ORC 1514.06(G) ..
ORC 1513.13 (E)(L), (E)(2), (C) rrveerrrerrerrerareenne

ORC 1513.15(F), ORC 1513.39(C)

ORC 1513.13(A)(3) weeoevereeeerreeerereeeeseeressreseeens

ORC 1513.18(C) «.roveereeereveeereeereeeeeneeereeeeeeseeennn

ORC 1513.18(1)
ORC 1513.27 ...
ORC 1513.33

ORC 1513.37 (C), (C)(1), (C)(1)(b), (C)(1)(c) & (C)(2)

ORC 1513.37(E)
ORC 1513.37(G)
ORC 1513.07 (B), (B)(4), (B)(@)(@)(b) ..
ORC 1513.34

ORC 1513.01(F), 1513.07(E)(3)(b), 1513.16(A)(19)(b), & 1513.37(C)(3)

ORC 1513.01(H)(2)
ORC 1513.02()
ORC 1513.07(A)(1)

ORC 1513.081 (Repealed and ORC 1513.08(B)

3. Section 935.16 is revised to read as
follows:

§935.16 Required regulatory program
amendments.

(a) By June 27, 1997, Ohio shall
submit either a proposed amendment or
a description of an amendment to be
proposed, together with a timetable for
adoption, to address the following:

(1) Amend the Ohio program at ORC
1513.13(E)(1)(a) to make it clear that
such awards may be made in connection
with any administrative review
proceedings concerning an enforcement
action, permit issuance decision or
employee discrimination complaint, not
just those concerning enforcement
actions.

(2) Amend ORC 1513.13(E)(1) (b) and
(c) to make it clear that such costs may
also be assessed against persons who
participate in bad faith appeals, not just
those persons who initiate such bad
faith appeals.

(3) Amend ORC 1513.07(B)(4)(a)(i) or
otherwise clarify that probable
hydrologic consequences
determinations include the engineering
analyses and designs necessary for those
determinations.

(b) [Reserved]

[FR Doc. 97-709 Filed 1-10-97; 8:45 am]
BILLING CODE 4310-05-M

POSTAL SERVICE
39 CFR Part 20

Interim Rule for Global Package Link
(GPL) to Canada

AGENCY: Postal Service.

ACTION: Interim rule with request for
comments.

SUMMARY: The Postal Service is
amending the rule on Global Package

Confidential Information.
Reclamation Supplemental Forfeiture Fund.
Limitation on Awards.

Alternative Dispute Resolution to the extent that it does not dupli-

cate the current informal review process.

Police Powers.
AML Liens.

Acid Mine Fund.

SOAP.
Staff Training.

Reclamation Contracts.
Reclamation of Forfeited Areas.

Sites Eligible for AML.

Liens on Federally-Funded AML Projects.

Remining to the extent that 1513.07(E)(3)(b) applies up to, but does

not include 10/1/2004.

Public Roadways.
Average Wage Rates.

Link to Canada. New pricing is being
announced, effective January 13, 1997.
The new pricing is a reduction in the
rates previously established. The Postal
Service is also announcing a new
Ground Gateway Global Package Link
service to Canada. In order to support
this new GPL service, Buffalo has been
added as a GPL processing center for
ground service only. The Buffalo GPL
center will open for service on January
21, 1997. The new ground service will
be available to any customer within a
500 mile radius of the two Ground
Gateway centers, Seattle, Washington
and Buffalo, New York and any other
customer that can utilize a direct,
existing Postal Service surface
transportation to one of the two Ground
Gateways. In addition, a merchandise
return service is being announced, along
with prices, for any customer utilizing
the GPL to Canada service.

DATES: The interim regulations take
effect as of 12:01 a.m. on January 13,
1997, except for the new Ground
Gateway service from Buffalo which
will take effect at 12:01 a.m. on January
21, 1997. Comments must be received
on or before February 12, 1997.
ADDRESSES: Written comments should
be mailed or delivered to International
Business Unit, U.S. Postal Service, 475
L’Enfant Plaza SW, 370-IBU,
Washington, DC 20260-6500. Copies of
all written comments will be available
for public inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, at the above address.
FOR FURTHER INFORMATION CONTACT:
Mike Opiela, (202) 314-7134.

SUPPLEMENTARY INFORMATION:
l. Introduction

Global Package Link is a service that
assists mail order companies and other
customers that send merchandise to

Delete interim continuance of mining in effect prior to 9-1-91.
Coal Mining Performance Bond Fund.

Japan, Canada, and the U.K. Presently,
the Postal Service has Global Package
Link processing facilities in New York
City, Dallas, Miami, Chicago, San
Francisco, and Seattle.

I1. GPL to Canada
Description

GPL to Canada currently offers an Air
Courier and a Ground Courier service.
These services are offered through one
of the six aforementioned processing
facilities. In most cases these facilities
airlift the GPL packages to Canada. A
new Ground Gateway service will
become effective immediately via
Seattle and on January 21, 1997 via
Buffalo. This service will provide
surface transportation from the mailer’s
fulfillment center to one of the two
Ground Gateways; Seattle or Buffalo.
Those mailers within 500 miles of
Buffalo will have their packages
processed for ground entry into Canada
via the Buffalo center, while those
mailers within 500 miles of Seattle will
have their packages processed for
surface entry into Canada via Seattle,
which is also an air exchange office for
all other GPL destination countries.
Buffalo will only be a GPL ground
gateway.

Packages will be transported from the
Ground Gateways via Postal Service
ground transportation to Toronto (from
Buffalo) and to Vancouver (from
Seattle). From this point the GPL
delivery agent will provide expeditious
courier handling to the destination
address.

The Ground Gateway Service to
Canada will include all of the value-
added services currently available with
the Ground Courier service, including
the recently added $100 (Canadian)
insurance indemnity per shipment (Air
Courier continues to be covered by $500
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EMS insurance). The service standard is
anticipated to be three to eight business
days after dispatch from a customer’s
plant, depending upon the location of
final destination. (For addresses in the
Maritimes and extreme northern
territories where distance and poor
roads affect transportation, delivery
times could be as long as ten days.)
Customers shipping from outside the
500 mile radius of a Ground Gateway
may expect longer delivery times.

Package Specific Information

Package specific information, package
size and weight limits, and customs
clearance for Ground Gateway service
will be the same as for Air and Ground
Courier service.

Preparation Requirements

The preparation requirements for the
Ground Gateway service are the same as
for the Ground Courier service.

I11. Rates

Rates for Air Courier service and
Ground Courier service are being
reduced by between 8 and 10 percent.
Volume discounts are being changed to
a single 3 percent discount for packages
in excess of 100,000 during a twelve
month period. The Postal Service is also
instituting a return service for packages
sent to Canada via GPL.

Global Package Link

Canada
Price per item (pounds)
Weight not over
9 Air courier %gﬂlrjig? ggtgl\:vrfy Returns
$9.15 $7.75 $7.50 $6.49
10.01 8.49 7.75 7.16
11.53 9.89 8.00 7.82
13.04 10.79 8.25 8.49
14.56 11.72 8.50 9.16
15.96 12.65 9.00 9.83
17.46 13.49 9.50 10.49
18.97 14.33 10.00 11.16
20.47 15.18 10.50 11.83
21.98 16.01 11.00 12.50
23.32 16.75 11.50 13.16
24.81 17.60 12.00 13.83
26.32 18.47 12.50 14.50
27.81 19.32 13.00 15.17
29.31 20.19 13.50 15.83
30.80 21.53 14.00 16.50
32.31 22.41 14.50 17.17
33.80 23.29 15.00 17.84
35.29 24.35 15.50 18.50
36.79 25.23 16.00 19.17
38.02 25.93 16.50 19.84
39.50 26.80 17.00 20.50
40.99 27.68 17.50 21.17
42.47 28.56 18.00 21.84
43.97 29.44 18.50 22.51
45.45 30.31 19.00 23.17
46.59 31.20 19.50 23.84
48.42 32.07 20.00 24.51
49.91 32.95 20.50 25.18
51.40 33.83 21.00 25.84
52.50 34.45 21.50 26.51
53.97 35.31 22.00 27.18
55.46 36.19 22.50 27.85
56.93 37.06 23.00 28.51
58.40 37.93 23.50 29.18
59.87 38.80 24.00 29.85
61.36 39.68 24.50 30.52
62.83 40.85 25.00 31.18
64.31 41.90 25.50 31.85
65.78 42.93 26.00 32.52
66.78 43.49 26.50 33.19
68.24 44.37 27.00 33.85
69.70 45.25 27.50 34.52
71.16 46.48 28.00 35.19
72.64 47.37 28.50 35.86
73.56 47.88 29.00 36.52
75.01 49.51 29.50 37.19
76.46 51.15 30.00 37.86
77.81 52.83 30.50 38.52
79.37 54.92 31.00 39.19
80.83 56.26 31.50 39.86
82.29 57.63 32.00 40.53
83.74 59.03 32.50 41.19
85.20 60.43 33.00 41.86
86.66 61.84 33.50 42.53
87.47 62.41 34.00 43.20
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Price per item (pounds)
Weight not over
9 Air courier E’é?#ig? &rtgl\;\?aci/ Returns
88.91 63.40 34.50 43.86
90.36 64.39 35.00 44.53
91.80 65.38 35.50 45.20
93.26 66.82 36.00 45.87
94.70 67.83 36.50 46.53
96.15 68.82 37.00 47.20
96.88 69.79 37.50 47.87
98.31 70.76 38.00 48.54
99.75 71.79 38.50 49.20
101.18 72.83 39.00 49.87

Discounts

Postage is reduced by the following
discount once the applicable volume
thresholds are reached during a 12
month period:

100,000 OF 1€SS ...vvvvveeeeeiiiirieeeeeeeeeiiiaes base rate
over 100,000 annually....... 3 per cent discount

No discounts are available for returns.

The above prices are effective January
13, 1997 for the Air Courier and Ground
Courier service. Prices for the new
Ground Gateway Service become
effective immediately for those eligible
to use the Seattle center and on January
21, 1997, for those eligible to use the
Buffalo center.

List of Subjects in 39 CFR Part 20

Foreign relations, International postal
service.

The Postal Service adopts the
following interim amendments to the
International Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 20.1.

PART 20—[AMENDED]

1. The authority citation for 39 CFR
part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

2. The Individual Country Listing for
Canada in the International Mail
Manual is amended by adding the
interim regulations concerning Global
Package Link processing facilities, rate
chart for GPL- Canada and new Ground
Gateway centers.

Global Package Link (620)
Delivery Options

[Note: Add the following information as
the third delivery option:]

Ground Gateway Service

Ground Gateway Service will offer
ground service to Canada from the
designated Ground Gateway facilities
and ground transportation to final
destination in Canada. It will receive the
same expeditious customs clearance as

the Ground Courier Service and normal
delivery times for 95 percent of all
Canadian addresses will be three to
eight days after dispatch from the
customer’s plant, depending on the
location of the final destination. (For
addresses in the Maritimes and extreme
northern territories where distance and
poor roads affect transportation,
delivery times could be as long as ten
days.)

Processing Facilities

[Note: Add the information below about
Ground Gateway Centers:]

Ground Gateway Centers

Ground Gateway Service will be
processed at one of two designated
Ground Gateway centers; Seattle and
Buffalo.

Processing and Acceptance

[Note: Add acceptance procedures for
Ground Gateway service:]

Within 500 Miles of a Global Package
Link Ground Gateway Facility

If the plant at which the customer’s
Global Package Link packages originate
is located within 500 miles of a Global
Package Link Ground Gateway, the
Postal Service will verify and accept the
packages at the customer’s plant and
transport them to the Global Package
Link Ground Gateway according to a
schedule agreed upon by the Postal
Service and the customer.

More Than 500 Miles From a Global
Package Link Ground Gateway Facility

Customers located outside of a 500
mile radius of these two Ground
Gateway centers for Ground Gateway
GPL service to Canada may still use the
service provided they are located in a
city having direct, existing Postal
Service surface transpiration to one of
the two Ground Gateway centers. If no
such existing surface transportation
exists in their origin city, the mailer
may drop ship, at their own expense,

packages to one of the Ground Gateway
centers.

Insurance and Indemnity

[Add the information below on
Ground Gateway insurance:]

Ground Gateway Service

Packages sent through Ground
Gateway Service include up to $100
(Canadian) insurance at no additional
cost.

Base Rates

[Note: Replace the current discount table
with the one below:]

Number of packages Percent discount

Up to 100,000 ...........

100,001 and over ......

No discount for parcel
returns..

Base Rate.
3% off base rates.

Preparation Requirements

[Note: Add the information below about
preparation requirements for third service:]

Ground Gateway Service

There are no Canada-specific
preparation requirements for packages
sent through Ground Gateway Service.
Packages weighing 1 pound or less must
bear the “SMALL PACKET" marking
(see 264.21).

Return Service

A return merchandise service will be
available to GPL—Canada customers.
The mailer/or the Canadian recipient,
will be responsible for payment of
shipment costs back to the designated
Canadian return center. The return
center will open and inspect the
contents of each box and process for
return back to the U.S., including
applying for a refund of duties and taxes
to Revenue Canada. Upon arrival in the
U.S., the parcels will be sent back to the
mailer via the domestic parcel network.
The return prices, per parcel, are
detailed in the rate chart.
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[Replacing current rate table with the

one below]

Global Package Link
Canada

Price per item

Weight not over (pounds) Air courier Ground Ground Returns
courier gateway
$9.15 $7.75 $7.50 $6.49
10.01 8.49 7.75 7.16
11.53 9.89 8.00 7.82
13.04 10.79 8.25 8.49
14.56 11.72 8.50 9.16
15.96 12.65 9.00 9.83
17.46 13.49 9.50 10.49
18.97 14.33 10.00 11.16
20.47 15.18 10.50 11.83
21.98 16.01 11.00 12.50
23.32 16.75 11.50 13.16
24.81 17.60 12.00 13.83
26.32 18.47 12.50 14.50
27.81 19.32 13.00 15.17
29.31 20.19 13.50 15.83
30.80 21.53 14.00 16.50
32.31 22.41 14.50 17.17
33.80 23.29 15.00 17.84
35.29 24.35 15.50 18.50
36.79 25.23 16.00 19.17
38.02 25.93 16.50 19.84
39.50 26.80 17.00 20.50
40.99 27.68 17.50 21.17
42.47 28.56 18.00 21.84
43.97 29.44 18.50 2251
45.45 30.31 19.00 23.17
46.59 31.20 19.50 23.84
48.42 32.07 20.00 2451
49.91 32.95 20.50 25.18
51.40 33.83 21.00 25.84
52.50 34.45 21.50 26.51
53.97 35.31 22.00 27.18
55.46 36.19 22.50 27.85
56.93 37.06 23.00 28.51
58.40 37.93 23.50 29.18
59.87 38.80 24.00 29.85
61.36 39.68 24.50 30.52
62.83 40.85 25.00 31.18
64.31 41.90 25.50 31.85
65.78 42.93 26.00 32.52
66.78 43.49 26.50 33.19
68.24 44.37 27.00 33.85
69.70 45.25 27.50 34.52
71.16 46.48 28.00 35.19
72.64 47.37 28.50 35.86
73.56 47.88 29.00 36.52
75.01 49.51 29.50 37.19
76.46 51.15 30.00 37.86
77.81 52.83 30.50 38.52
79.37 54.92 31.00 39.19
80.83 56.26 31.50 39.86
82.29 57.63 32.00 40.53
83.74 59.03 32.50 41.19
85.20 60.43 33.00 41.86
86.66 61.84 33.50 42.53
87.47 62.41 34.00 43.20
88.91 63.40 34.50 43.86
90.36 64.39 35.00 44.53
91.80 65.38 35.50 45.20
93.26 66.82 36.00 45.87
94.70 67.83 36.50 46.53
96.15 68.82 37.00 47.20
96.88 69.79 37.50 47.87
98.31 70.76 38.00 48.54
99.75 71.79 38.50 49.20
101.18 72.83 39.00 49.87
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Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 97-490 Filed 1-10-97; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-5673-9]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Amendment

AGENCY: Environmental Protection
Agency.
ACTION: Final rule amendment.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
amending 40 CFR Part 261, Appendix
IX to reflect changes in ownership and
name for Envirite Corporation
(Petitioner) in Canton, Ohio; Harvey,
Ilinois and York, Pennsylvania. Today’s
final rule amendment documents these
changes.

EFFECTIVE DATE: December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free at 1-800-424—
9346.

For technical information on this
action as it applies to the Canton, Ohio
and Harvey, Illinois facilities, contact
Ms. Judy Kleiman, Waste Management
Branch, Waste Pesticides and Toxics
Division, U.S. Environmental Protection
Agency Region 5, 77 W. Jackson Blvd;
Chicago, IL 60604, 312-886-1482. For
technical information on this action as
it applies to the York, Pennsylvania
facility, contact Mr. David M. Friedman,
Technical and Program Support Branch,
Hazardous Waste Management Division,

U.S. Environmental Protection Agency
Region 3, 841 Chestnut Street,
Philadelphia, PA 19107, 215-566—-3395.

SUPPLEMENTARY INFORMATION: In this
document EPA is amending Appendix
IX to Part 261 to reflect changes in the
ownership and name for certain
facilities. The petition process under
§8260.20 and 260.22 allows facilities to
demonstrate that a specific waste from

a particular generating facility should
not be regulated as a hazardous waste.
Based on waste specific information
provided by the Petitioner, EPA granted
a final exclusion to Envirite Corporation
for its facilities in Canton, Ohio; Harvey,
Illinois and York, Pennsylvania on
November 14, 1986 (51 FR 41324). On
December 9, 1996, Envirite Corp.
notified Regions 3 and 5 that on
December 31, 1996, ownership of the
Envirite Corporation facility in Canton,
Ohio will be transferred to Envirite of
Ohio, Inc., ownership of the Envirite
Corporation facility in Harvey, Illinois
will be transferred to Envirite of Illinois,
Inc., and ownership of the Envirite
Corporation facility in York,
Pennsylvania will be transferred to
Envirite of Pennsylvania, Inc.

Envirite Corporation further noted
that no changes would be made in the
management of EPA Hazardous Wastes
FO06-F009, FO11, FO12, FO19, KO02—
K008 and K062 for which EPA granted
exclusions pursuant to 40 CFR 260.20
and 260.22, and that all conditions of
the exclusions would continue to be met
at each of the Petitioner’s affected
facilities. Today’s notice documents the
transfer of ownership and name change
by updating Appendix IX to incorporate
the change in owner’s name for each
facility affected by such exclusions.

This change to 40 CFR Part 261,
Appendix I1X shall be effective

December 31, 1996. The Hazardous and
Solid Waste Amendments of 1984
amended Section 3010 of RCRA to allow
rules to become effective in less than six
months when the regulated community
does not need the six month period to
come into compliance. As described
above, the change in ownership will not
affect the facilities’ operations.
Therefore, a six month delay in the
effective date is not necessary in this
case. This provides a basis for making
these amendments effective
immediately under the Administrative
Procedures Act, pursuant to 5 U.S.C.
5531(d).

List of Subjects in 40 CFR Part 261

Environmental Protection Hazardous
waste, Recycling, and Reporting and
recordkeeping requirements.

Dated: December 24, 1996.
Valdas Adamkus,
Regional Administrator, Region 5.

For reasons set out in this preamble,
40 CFR part 261 is amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. 40 CFR Part 261, Appendix IX,
Tables 1 and 2 are amended by
removing the entries for Envirite
Corporation and by adding, in
alphabetical order, the entries for
Envirite of Illinois, Envirite of Ohio and
Envirite of Pennsylvania to read as
follows:

Appendix IX to Part 261—Wastes
Excluded Under §8260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

* *

Envirite of lllinois (formerly
Envirite Corporation).
Envirite of Ohio (formerly
Envirite Corporation).

Harvey, lllinois

Canton, Ohio ....

* * *

* *

See waste description under Envirite of Pennsylvania.

See waste description under Envirite of Pennsylvania.
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TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility

Waste description

Envirite of Pennsylvania
(formerly Envirite Corpora-
tion).

York, Pennsylvania

Dewatered wastewater sludges (EPA Hazardous Waste No .FO06) generated from
electroplating operations; spent cyanide plating solutions (EPA Hazardous Waste
No. F007) generated from electroplating operations; plating bath residues from
the bottom of plating baths (EPA Hazardous Waste No. FO08) generated from
electroplating operations where cyanides are used in the process; spent stripping
and cleaning bath solutions (EPA Hazardous Waste No. FO09) generated from
electroplating operations where cyanides are used in the process; spent cyanide
solutions from salt bath pot cleaning (EPA Hazardous Waste No. F011) gen-
erated from metal heat treating operations; quenching wastewater treatment
sludges (EPA Hazardous Waste No. F012) generated from metal heat treating
where cyanides are used in the process; wastewater treatment sludges (EPA
Hazardous Waste No. F019) generated from the chemical conversion coating of
aluminum after November 14, 1986. To ensure that hazardous constituents are
not present in the waste at levels of regulatory concern, the facility must imple-
ment a contingency testing program for the petitioned waste. This testing pro-
gram must meet the following conditions for the exclusions to be valid:

(1) Each batch of treatment residue must be representatively sampled and tested
using the EP Toxicity test for arsenic, barium, cadmium, chromium, lead, sele-
nium, silver, mercury, and nickel. If the extract concentrations for chromium,
lead, arsenic, and silver exceed 0.315 ppm; barium levels exceed 6.3 ppm; cad-
mium and selenium exceed 0.063 ppm; mercury exceeds 0.0126 ppm; or nickel
levels exceed 2.205 ppm; the waste must be re-treated or managed and dis-
posed as a hazardous waste under 40 CFR Parts 262 to 265 and the permitting
standards of 40 CFR Part 270.

(2) Each batch of treatment residue must be tested for reactive and leachable cya-
nide. If the reactive cyanide levels exceed 250 ppm or leachable cyanide levels
(using the EP Toxicity test without acetic acid adjustment) exceed 1.26 ppm, the
waste must be re-treated or managed and disposed as a hazardous waste under
40 CFR Parts 262 to 265 and the permitting standards of 40 CFR Part 270.

(3) Each batch of waste must be tested for the total content of specific organic toxi-
cants. If the total content of anthracene exceeds 76.8 ppm, 1,2-diphenyl hydra-
zine exceeds 0.001 ppm, methylene chloride exceeds 8.18 ppm, methyl ethyl ke-
tone exceeds 326 ppm, n-nitrosodiphenylamine exceeds 11.9 ppm, phenol ex-
ceeds 1,566 ppm, tetrachloroethylene exceeds 0.188 ppm, or trichloroethylene
exceeds 0.592 ppm, the waste must be managed and disposed as a hazardous
waste under 40 CFR Parts 262 to 265 and the permitting standards of 40 CFR
Part 270.

(4) A grab sample must be collected from each batch to form one monthly compos-
ite sample which must be tested using GC/MS analysis for the compounds listed
in #3, above, as well as the remaining organics on the priority pollutant list. (See
47 FR 52309, November 19, 1982, for a list of the priority pollutants.)

(5) The data from conditions 1-4 must be kept on file at the facility for inspection
purposes and must be compiled, summarized, and submitted to the Adminis-
trator by certified mail semi-annually. The Agency will review this information and
if needed will propose to modify or withdraw the exclusion. The organics testing
described in conditions 3 and 4, above, are not required until six months from
the date of promulgation. The Agency’s decision to conditionally exclude the
treatment residue generated from the wastewater treatment systems at these fa-
cilities applies only to the wastewater and solids treatment systems as they pres-
ently exist as described in the delisting petition. The exclusion does not apply to
the proposed process additions described in the petition as recovery including
crystallization, electrolytic metals recovery, evaporative recovery, and ion ex-
change.

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES

Facility

Waste description

*

Envirite of lllinois (formerly
Envirite Corporation).
Envirite of Ohio (formerly
Envirite Corporation).

Harvey, lllinois

* * * *

See waste description under Envirite of Pennsylvania.

See waste description under Envirite of Pennsylvania.
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TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility Address Waste description
Envirite of Pennsylvania York, Pennsylvania ............. Spent pickle liquor (EPA Hazardous Waste No. K062) generated from steel finish-
(formerly Envirite Corpora- ing operations of facilities within the iron and steel industry (SIC Codes 331 and
tion). 332); wastewater treatment sludge (EPA Hazardous Waste No. KO02) generated

from the production of chrome yellow and orange pigments; wastewater treat-
ment sludge (EPA Hazardous Waste No. KOO3) generated from the production of
molybdate orange pigments; wastewater treatment sludge (EPA Hazardous
Waste No. K004) generated from the production of zinc yellow pigments;
wastewater treatment sludge (EPA Hazardous Waste K0O5) generated from the
production of chrome green pigments; wastewater treatment sludge (EPA Haz-
ardous Waste No. K006) generated from the production of chrome oxide green
pigments (anhydrous and hydrated); wastewater treatment sludge (EPA Hazard-
ous Waste No. K007) generated from the production of iron blue pigments; oven
residues (EPA Hazardous Waste No. K008) generated from the production of
chrome oxide green pigments after November 14, 1986. To ensure that hazard-
ous constituents are not present in the waste at levels of regulatory concern, the
facility must implement a contingency testing program for the petitioned wastes.
This testing program must meet the following conditions for the exclusions to be
valid:

(1) Each batch of treatment residue must be representatively sampled and tested
using the EP Toxicity test for arsenic, barium, cadmium, chromium, lead, sele-
nium, silver, mercury, and nickel. If the extract concentrations for chromium,
lead, arsenic, and silver exceed 0.315 ppm; barium levels exceed 6.3 ppm; cad-
mium and selenium exceed 0.063 ppm; mercury exceeds 0.0126 ppm; or nickel
levels exceed 2.205 ppm, the waste must be retreated or managed and dis-
posed as a hazardous waste under 40 CFR Parts 262 to 265 and the permitting
standards of 40 CFR Part 270.

(2) Each batch of treatment residue must be tested for reactive and leachable cya-
nide. If the reactive cyanide levels exceed 250 ppm; or leachable cyanide levels
(using the EP Toxicity test without acetic acid adjustment) exceed 1.26 ppm, the
waste must be re-treated or managed and disposed as hazardous waste under
40 CFR Parts 262 to 265 and the permitting standards of 40 CFR 270.

(3) Each batch of waste must be tested for the total content of specific organic toxi-
cants. If the total content of anthracene exceeds 76.8 ppm, 1.2-diphenyl hydra-
zine exceeds 0.001 ppm, methylene chloride exceeds 8.18 ppm, methyl ethyl ke-
tone exceeds 326 ppm, n-nitrosodiphenylamine exceeds 11.9 ppm, phenol ex-
ceeds 1,566 ppm, tetrachloroethylene exceeds 0.188 ppm, or trichloroethylene
exceeds 0.592 ppm, the waste must be managed and disposed as a hazardous
waste under 40 CFR Parts 262 to 265 and the permitting standards of 40 CFR
Part 270.

(4) A grab sample must be collected from each batch to form one monthly compos-
ite sample which must be tested using GC/MS analysis for the compounds listed
in #3, above, as well as the remaining organics on the priority pollutant list. (See
47 FR 52309, November 19, 1982, for a list of the priority pollutants.)

(5) The data from conditions 1-4 must be kept on file at the facility for inspection
purposes and must be compiled, summarized, and submitted to the Adminis-
trator by certified mail semi-annually. The Agency will review this information and
if needed will propose to modify or withdraw the exclusion. The organics testing
described in conditions 3 and 4, above, is not required until six months from the
date of promulgation. The Agency’s decision to conditionally exclude the treat-
ment residue generated from the wastewater treatment systems at these facili-
ties applies only to the wastewater and solids treatment systems as they pres-
ently exist as described in the delisting petition. The exclusion does not apply to
the proposed process additions described in the petition as recovery, including
crystallization, electrolytic metals recovery, evaporative recovery, and ion ex-
change.

* * * * * * *
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[FR Doc. 97-436 Filed 1-10-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 435
[FRL-5673-8]
RIN 2040-AB72

Final Effluent Limitations Guidelines
and Standards for the Coastal
Subcategory of the Oil and Gas
Extraction Point Source Category;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA is correcting minor errors
in the preamble and effluent limitations
guidelines and standards for the coastal
subcategory of the oil and gas extraction
point source category, which appeared
in the Federal Register on December 16,
1996 (61 FR 66086).

EFFECTIVE DATE: these corrections shall
become effective January 15, 1997,
except for §435.45 (NSPS), which
becomes effective January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Charles E. White, Office of Water,
Engineering and Analysis Division
(4303), U.S. Environmental Protection
Agency, 401 M Street, SW, Washington,
DC, 20460, (202) 260-5411,
White.Chuck@EPAMail.EPA.Gov.

SUPPLEMENTARY INFORMATION: In a final
rule published December 16, 1996 (61
FR 66086), EPA established final
effluent limitations guidelines and
standards for the control of wastewater
pollutants. The final rule contained
some minor errors that are discussed
briefly below and are corrected by this
document. The effective dates and date
of issuance for purposes of judicial
review are stated in the December 16,
1996 final rule.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
and, is therefore not subject to review by
the Office of Management and Budget.
In addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issuess as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 435

Environmental protection,
Incorporation by reference, Oil and gas
extraction, Pollution prevention, Waste
treatment and disposal, Water pollution
control.

Dated: December 27, 1996.

Robert Perciasepe,
Assistant Administrator for Water.

The following corrections are made in
FRL-5648-4, Final Effluent Limitations
Guidelines and Standards for the

BAT EFFLUENT LIMITATIONS

Coastal Subcategory of the Oil and Gas
Extraction Point Source Category, which
was published in the Federal Register
on December 16, 1996 (61 FR 66086).

1. On page 66111, columns two, line
24, the reference to “Table 10 is
corrected to read “Table 11",

2. and 3. On page 66111, column two
and three, the second Table 10 is
correctly designated as Table 11.

4. On page 66111, column three, line
4 of Paragraph B, the reference to “Table
11" is corrected to read “Table 12".

5. On page 66112, column one, the
Table 11 is correctly designated as Table
12.

6. On page 66113, the Table is
correctly designated as Table 13.

7. 0On page 66113, column three, line
13, the reference to “Table 12" is
corrected to read “Table 13”.

§435.41 [Amended]

8. 8435.41 on page 66127, column
one, line 24, the second paragraph (y) is
correctly designated (z).

9. 8435.41 on page 66127, paragraph
(2) is correctly designated (aa).

10. §435.41 on page 66127, paragraph
(aa) is correctly designated (bb).

11. §435.41 on page 66127, paragraph
(bb) is correctly designated (cc).

12. §435.41 on page 66127, paragraph
(cc) is correctly designated (dd).

13. §435.41 on page 66127, paragraph
(dd) is correctly designated (ee).

14. §435.41 on page 66127, paragraph
(ee) is correctly designated (ff).

15. and 16. On page 66128, §435.43
includes a table of BAT effluent
limitations. The table is corrected to
read as follows:

§435.43 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best available technology economically
achievable (BAT).

* * * * *

Stream

Pollutant parameter

BAT effluent limitations

Produced Water:
(A) All coastal areas except Cook Inlet
(B) Cook Inlet

Drilling Fluids, Drill Cuttings, and Dewatering Effluent: *
(A) All coastal areas except Cook Inlet .......

(B) Cook Inlet

Well Treatment, Workover and Completion Fluids:
(A) All coastal areas except Cook Inlet .......

(B) Cook Inlet

No discharge.
The maximum for any one day shall not exceed 42 mgl/l,
and the 30-day average shall not exceed 29 mg/l.

No discharge.
1 mg/kg dry weight maximum in the stock barite.

3 mg/kg dry weight maximum in the stock barite.
Minimum 96-hour LC50 of the SPP shall be 3 percent by

.................. Free Qil2 ................... | No discharge.

Diesel Oil No discharge.

Mercury

Cadmium

TOXICIY .eveeieeriiiieeaans

volume.4

...................................................... No discharge.
.................. Oil & Grease .............

The maximum for any one day shall not exceed 42 mgl/l,
and the 30-day average shall not exceed 29 mg/l.
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BAT EFFLUENT LIMITATIONS—Continued

Stream

Pollutant parameter

BAT effluent limitations

Produced Sand
Deck Drainage ..
Domestic Waste

Free Qil3 ..
Foam

No discharge.
No discharge.
No discharge.

1BAT limitations for dewatering effluent are applicable prospectively, BAT limitations in this rule are not applicable to discharges of dewatering
effluent from reserve pits which as of the effective date of this rule no longer receive drilling fluids and drill cuttings. Limitations on such dis-
charges shall be determined by the NPDES permit issuing authority.

2 As determined by the static sheen test (see appendix 1 to 40 CFR Part 435, subpart A).

3 As determined by the presence of a film or sheen upon or a discoloration of the surface of the receiving water (visual sheen).

4 As determined by the toxicity test (see appendix 2 of 40 CFR Part 435, subpart A).

8435.44 [Amended]

17. On page 66128, §435.44 includes
a table of BCT effluent limitations.
Footnote 4 on that table should be
removed.

18., 19., 20., 21., 22., 23., 24. and 25.
On page 66129, §435.45 includes a table
of NSPS effluent limitations. The table * * * * *
is corrected to read as follows:

§435.45 Standards of performance for
new sources (NSPS).

NSPS EFFLUENT LIMITATIONS

Stream

Pollutant parameter

NSPS effluent limitations

Produced Water:
(A) All coastal areas except Cook Inlet
(B) Cook Inlet .....cccvvviiiniiiiiciieeieceene
Drilling Fluids, Drill Cuttings, and Dewatering Effluent: 1
(A) All coastal areas except Cook Inlet
(B) Cook Inlet

Well Treatment, Workover and Completion Fluids:
(A) All coastal areas except Cook Inlet
(B) Cook Inlet .....cccvvviiiniiiiiciieeieceene
Produced Sand
Deck Drainage
Sanitary Waste
Sanitary M10

Sanitary M9IM
Domestic Waste

Free Qil2 ..
Diesel QOil ..
Mercury ...
Cadmium ..
Toxicity

Floating Solids ...........
Floating Solids, Gar-
bage and Foam.

No discharge.
The maximum for any one day shall not exceed 42 mgl/l,
and the 30-day average shall not exceed 29 mg/l.

No discharge.

No discharge.

No discharge.

1 mg/kg dry weight maximum in the stock barite.

3 mg/kg dry weight maximum in the stock barite.

Minimum 96-hour LC50 of the SPP shall be 3 percent by
volume.4

No discharge.

The maximum for any one day shall not exceed 42 mgl/l,
and the 30-day average shall not exceed 29 mg/l.

No discharge.

No discharge.

Minimum of 1 mg/l and maintained as close to this con-
centration as possible.

No discharge.

No discharge of floating solids or garbage or foam.

1NSPS limitations for dewatering effluent are applicable prospectively. NSPS limitations in this rule are not applicable to discharges of
dewatering effluent from reserve pits which as of the effective date of this rule no longer receive drilling fluids and drill cuttings. Limitations on
such discharges shall be determined by the NPDES permit issuing authority.

2 As determined by the static sheen test (see appendix 1 to 40 CFR Part 435, subpart A).

3 As determined by the presence of a film or sheen upon or a discoloration of the surface of the receiving water (visual sheen).

4 As determined by the toxicity test (see appendix 2 of 40 CFR Part 435, subpart A).

§435.10 [Corrected]

26. On page 66129, the section under
subpart G currently reads §435.10. The
section number is corrected to read
“§435.70".

[FR Doc. 97-413 Filed 1-10-97; 8:45 am]
BILLING CODE 6560-50-P

Medicaid Program; Redeterminations
of Medicaid Eligibility Due to Welfare

Reform

AGENCY: Health Care Financing

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 435

[MB-105-FC]

Administration (HCFA), HHS.

ACTION: Final rule with comment period.

SUMMARY: The Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996 and the Contract with
America Advancement Act of 1996
created changes in Federal law affecting
the eligibility of large numbers of
Medicaid recipients. These changes
include revisions to the definition of
disability for children and to the
eligibility requirements of non-U.S.
citizens and individuals receiving
disability cash assistance based on a
finding of alcoholism and drug
addiction.

This final rule with comment period
protects Federal financial participation
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(FFP) in State Medicaid expenditures
for States with unusual volumes of
eligibility redeterminations caused by
these recent changes in the law. We are
making changes to the regulations to
provide for additional time for States to
process these redeterminations and
provide services pending the
redeterminations.

DATES: Effective date. These regulations
are effective on January 13, 1997.

Comments. Written comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5:00 p.m. on March 14,
1997.

ADDRESSES: Mail written comments (one
original and three copies) to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
Attention: MB-105-FC, P.O. Box 7517,
Baltimore, Maryland 21207-0517.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-09-26, Central Building, 7500
Security Boulevard, Baltimore,
Maryland 21244-1850

Office of Information and Regulatory
Affairs.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
MB-105-FC. Comments received timely
will be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, in Room 309-G of the
Department’s offices at 200
Independence Avenue, SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 a.m. to
5 p.m. (Phone: (202) 690-7890).

FOR FURTHER INFORMATION CONTACT: Bob
Tomlinson, (410) 786-4463.

SUPPLEMENTARY INFORMATION:
|. Background

Two recent laws have brought about
major changes in the cash assistance
programs under title IV-A (Aid to
Families with Dependent Children
(AFDC)) and title XVI (Supplemental
Security Income (SSI)) of the Social
Security Act, with substantial
implications for Medicaid eligibility.
These two laws are: the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (Public Law
104-193), enacted on August 22, 1996,
and the Contract with America

Advancement Act of 1996 (Public Law
104-121), enacted on March 29, 1996.
These laws have affected the eligibility
of individuals receiving cash payments
by replacing the Aid to Families with
Dependent Children (AFDC) program
with a block grant to States for
Temporary Assistance for Needy
Families (TANF) and eliminated the
automatic linkage between cash
assistance to families and children and
Medicaid. It replaced the automatic link
with special Medicaid eligibility rules
primarily based on whether the
individuals would have received AFDC
benefits under the program in effect on
July 16, 1996. These laws also affected
the eligibility of children who are
receiving disability benefits under SSI,
individuals receiving SSI disability
benefits based on a finding of
alcoholism and drug addiction, and
non-U.S. citizens.

In most States, individuals who are
eligible for AFDC or SSI are (or were)
also automatically eligible for Medicaid.
These legislative changes will result in
a large number of individuals losing
cash assistance eligibility and therefore
Medicaid. Under existing regulations at
42 CFR 435.916 and 435.1003, States are
required to perform a redetermination of
Medicaid eligibility in any case in
which an individual loses eligibility
based on receipt of cash assistance and
that termination affects the individual’s
eligibility for Medicaid.

The legislative changes have created a
substantial new workload for States in
the administration of their programs.
We estimate that States will have to
perform redeterminations on
approximately 1.6 million individuals,
most of which must occur by July 1,
1997. Considering this volume of
redeterminations, we believe that our
existing regulations do not allow
sufficient time for States to comply with
the requirements without risking loss of
FFP in their administrative
expenditures. Our existing regulations
at §435.916 require that States must
“redetermine the eligibility of Medicaid
recipients, with respect to
circumstances that may change, at least
every 12 months * * *.”” The
regulations also require the State to
promptly redetermine eligibility when
the State agency receives information
about changes in a recipient’s
circumstances that may affect the
recipient’s eligibility; and, at the
appropriate time, when the agency has
information about anticipated changed
in a recipient’s circumstances, such as
the loss of SSI payments because the
individual has been found ineligible for
SSI. This requirement also applies when
changes in Federal or State law occur

affecting the Medicaid eligibility of
individuals or groups. Regulations at
§435.1003 provide that, with respect to
individuals who had been eligible for
SSI, FFP is available until the end of the
month if the SSI termination notice is
received from SSA by the 10th of the
month; and until the end of the
following month if the SSA notice is
received after the 10th of the month.
Both regulations require that States
determine or redetermine eligibility
promptly.

States are required to redetermine the
Medicaid eligibility of any recipient
who loses eligibility based on receipt of
cash assistance. The redetermination
must examine whether or not the
individual would be Medicaid eligible
on any other available basis under the
State’s approved plan. For example, a
person who loses SSI may still be
eligible for Medicaid as medically
needy, optional categorically needy, or
even based on receipt of cash assistance
under title IV=A. This policy derives in
part from the court decisions in Stenson
v. Blum, 476 F.Supp., 1331 (S.D.N.Y.
1979) aff’d without opinion, 628 F.2d
1345 (2d Cir. 1980) and Massachusetts
Association of Older Americans v.
Sharp (700 F.2d 749 (1st Cir. 1983). In
these cases, the courts ruled that before
a State may terminate an individual’s
Medicaid eligibility, it must redetermine
the individual’s Medicaid eligibility on
any other available basis under the
State’s approved plan.

Section 435.1003 allows States a
limited period of time to perform
redeterminations of individuals who
have been determined ineligible for SSI
in order to be eligible for FFP. The time
allowed varies between 20 and 45 days
based on the date of receipt of
information from SSA about the
individual’s SSI eligibility.

States have expressed concerns
regarding the time required to perform
these redeterminations, and thus the
implications for potential loss of FFP,
given the current regulatory constraints
and the complexity of Medicaid
eligibility determination and
redetermination processes. In situations
such as those created by these recent
laws, in which States have large
redetermination workloads and short
timeframes for adjusting the eligibility
of affected beneficiaries, they believe
that more time is needed. States and
HCFA are concerned that retaining the
existing time constraints would not
allow sufficient time to process such a
volume adequately, and would result in
sharply increased appeals workloads,
and the concomitant delays and expense
attendant on such appeals. In some
cases, it possibly may result in the
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inappropriate loss of Medicaid
eligibility and potential harm to the
health of recipients. We believe that this
approach may also shift the burden of
finding a basis for eligibility to the
recipient, who may be the least
knowledgeable in this area.

I1. Provisions of the Final Rule With
Comment Period

Under current rules, when changes in
Federal law cause a significant change
in eligibility for Medicaid and a
consequent increase in the eligibility
determination/redetermination
workload, two equally undesirable
results may occur. In an effort to comply
with the regulations, States may make
inadequate or cursory redeterminations
that, in some cases, may result in
inappropriate termination of Medicaid
eligibility. The affected recipients may
be denied medical care or become
impoverished attempting to pay for care
they do receive. In the alternative, the
State may take longer than permitted to
make the redetermination and thus risk
denial of FFP. In either case, the State
risks loss of FFP or incurs increased
administrative costs coping with
appeals or increased application
workloads, while the individual is
unnecessarily deprived of the means to
pay for needed medical care with
attendant adverse consequences.

To promote the proper and efficient
administration of the Medicaid program,
we believe that when there is a change
in Federal law that significantly affects
Medicaid eligibility, the Secretary
should be able to grant States additional
time to redetermine eligibility without
risk of loss of FFP and to assure that
redeterminations are not performed
hastily. We believe the Secretary is best
able to determine when additional time
and FFP should be granted, because the
granting of additional time is intended
to be used only when Federal law makes
significant changes in Medicaid
eligibility requiring voluminous
redeterminations of eligibility.

Therefore, we have determined that
when changes in Federal law cause
sharp increases in State eligibility
redetermination workloads, the
Secretary should have the flexibility to
authorize additional time during which
FFP would be available. Such flexibility
assures that FFP will be available to
meet the redetermination workload
while assuring that the time and FFP
available are directly proportional to the
expected volume of redeterminations
arising from the particular legislation.

A grant of additional time would be
made only in exceptional
circumstances, such as the passage of
recent Public Laws 104-193 and 104—

121. This legislation requires a
significant volume of redeterminations,
estimated at upwards of 1.6 million,
most of which must be performed
within the next 9 months. It is for this
reason that we are providing in this
notice that States may take up to 120
days to process all redeterminations of
Medicaid eligibility governed by 42 CFR
§435.1003 through the end of calendar
year 1997 unless the Secretary further
extends the waiver.

The issue of whether more time
should be routinely available to States
for completing redeterminations will
likely be dealt with in a separate
regulation at a future date. We are not
addressing that issue in this regulation
because we do not believe it is an
appropriate subject for an emergency
regulation.

We considered providing a fixed but
longer period of time than that currently
provided in §435.1003. However, such
a fixed period would not address the
type of extraordinary circumstance,
such as welfare reform, which
necessitates the changes we are making
in this final rule with comment period.

An alternative approach to providing
more time, consistent with the theme
that a uniform time for redeterminations
be used, would be to provide 60 days to
redetermine Medicaid eligibility for
anyone losing SSI or cash assistance
under title IV-A, or in cases where there
is a change in circumstances of the
recipient. This alternative would
include an escape clause similar to one
already in existence in §435.911, which
permits States to take longer to make
eligibility determinations than the
generally specified time period, when
extraordinary circumstances prevent
adherence to the time standards. Such
an escape clause would permit States to
take longer when a change in Federal
law necessitates large numbers of
redeterminations without risking loss of
FFP. We did not adopt this option
because of concerns that such an open-
ended redetermination period would
require substantially more monitoring
by the Federal Government and
recordkeeping by States to ensure that
when a State uses the escape clause, the
use is justified and the period of time
for which it is used is reasonable.

We are adding a new paragraph (c) to
8435.1003 to provide that when a
change in Federal law affects the
eligibility of large numbers of Medicaid
recipients, the Secretary may waive the
otherwise applicable FFP requirements
and redetermination time limits. This is
done to make FFP available for a
reasonable period of time, designated by
the Secretary, while States redetermine
the eligibility of Medicaid recipients.

These recipients may otherwise lose
Medicaid eligibility, possibly due to loss
of SSI eligibility, because of a change in
Federal law. In such situations, the
States are given a reasonable period of
time, designated by the Secretary, to do
the redetermination.

I11. Waiver of Proposed Rule and 30-
Day Delay in the Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register for a substantive rule to
provide a period for public comment.
However, we may waive that procedure
if we find good cause that notice and
comment are impractical, unnecessary,
or contrary to the public interest. In
addition we also normally provide a
delay of 30 days in the effective date.
However, if adherence to this procedure
would be impractical, unnecessary, or
contrary to public interest, we may
waive the delay in the effective date.

We are adopting this regulation as a
final with comment period without
publication of a notice of proposed rule
making because of the urgent need to
provide the States with FFP in their
Medicaid expenditures for additional
time for completing the massive number
of redeterminations caused by the recent
statutory changes. This need is critical
because States must begin
redetermining eligibility for large
numbers of individuals who may lose
Medicaid or SSI beginning January 1,
1997. Publication of a proposed rule
with a 60-day comment period prior to
publication of a final rule would cost
valuable time in processing the
mandated redeterminations, and would
leave large numbers of beneficiaries
without Medicaid or SSI beginning
January 1, 1997. Thus, we believe that
it is contrary to the public interest to
delay implementation of the statutory
provisions until the process of
publishing both proposed and final
rules can be completed. Therefore, we
find good cause to waive proposed
rulemaking and to issue these
regulations as final.

Also, because States must begin such
redeterminations as of January 1, 1997,
we are not making the effective date of
the regulation the usual 30 days after
publication. Instead, we will make the
regulation effective on the date of
publication. For the reasons discussed
above, we find good cause to waive the
usual 30-day delay so that the
provisions may take effect upon
publication of this final rule with
comment period.

Although we are publishing this as a
final rule, we are providing a 60-day
period for public comment. Because of
the large number of items of
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correspondence we normally receive
concerning regulations, we are not able
to acknowledge or respond to the
comments individually. However, if we
decide that changes are necessary as a
result of our consideration of timely
comments, we will issue a final rule and
respond to the comments in the
preamble of that rule.

IV. Regulatory Impact Statement

For final rules with comment period,
we generally prepare a regulatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 through 612), unless
we certify that a final rule will not have
a significant economic impact on a
substantial number of small entities. For
purposes of a RFA, individuals and
States are not considered to be small
entities.

In addition, section 1102(b) of the
Social Security Act requires us to
prepare a regulatory impact analysis for
any final rule that may have a
significant impact on the operations of
a substantial number of small rural
hospitals. Such an analysis must
conform to the provisions of section 604
of the RFA. With the exception of
hospitals located in certain rural
counties adjacent to urban areas, for
purposes of section 1102(b) of the Act,
we define a small rural hospital as a
hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

We estimate that the costs of
performing the redeterminations arising
from recent Federal laws will be
substantial. We expect that nearly
1,600,000 individuals will have their
eligibility redetermined. Of this number,
most are SSl-eligible individuals, and of
these, 500,000 involve redetermination
of disability. We estimate that the cost
to the Medicaid program, emanating
from Public Laws 104-193 and 104-121,
of allowing a longer period of time to
make eligibility redeterminations on
those individuals who may lose benefits
to be approximately $50 million
(Federal share) in FY 1998. This is
estimated on the basis of the
redeterminations occurring within one
year of implementation of this rule and
requiring an approximate extra 75 days
to complete.

Because these final regulations affect
only States and individuals, which are
not defined as small entities, we have
determined, and we certify, that this
rule will not have a significant
economic impact under the threshold
criteria of the RFA. Further, we certify,
for the same reasons, that this final rule
does not have a significant impact on
the operations of a substantial number

of small rural hospitals. Therefore, we
have not prepared a regulatory
flexibility analysis or an analysis of the
effects of this rule on small rural
hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

V. Collection of Information
Requirements

This rule does not impose any new
information collection or recordkeeping
requirements that are subject to review
by the Office of Management and
Budget under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.) The
existing collection requirements under
§435.1003 are currently approved under
OMB approval number 0938-0247
through May 31, 1997.

Redetermination of eligibility is
currently required for all individuals
whose eligibility is affected either by
change in law or change in individual
circumstances. The passage of Public
Laws 104-193 and 104-121 requires
that SSA redetermine the SSI eligibility
of large numbers of recipients. Once
SSA issues redetermination notices to
the affected individuals, States must
redetermine Medicaid eligibility of
these individuals. Regulations at
§435.1003 require that such
redeterminations be performed
promptly. These new rules will not
change the redetermination requirement
and the associated paperwork needed to
perform a redetermination. However,
because of the change in Federal law,
there will be a substantial increase in
the volume of redeterminations States
will have to make. These regulations are
designed to relieve the States of the
pressures and costs of these
redeterminations by providing both
more time and FFP to conduct the
redeterminations and to provide FFP in
Medicaid expenditures while the
redeterminations are pending.

We estimate that each
redetermination will involve
approximately 18 hours.

List of Subjects in 42 CFR Part 435

Aid to Families with Dependent
Children, Grant programs—health,
Medicaid, Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI), Wages.

42 CFR Part 435 is amended as
follows:

PART 435—ELIGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA,
THE NORTHERN MARIANA ISLANDS,
AND AMERICAN SAMOA

1. The authority citation for part 435
continues to read as follows:

Authority: Section 1102 of the Social
Security Act (42 U.S.C. 1302).

2.1n §435.10083, the title is revised,
and a new paragraph (c) is added to read
as follows:

§435.1003 FFP for redeterminations.
* * * * *

(c) When a change in Federal law
affects the eligibility of substantial
numbers of Medicaid recipients, the
Secretary may waive the otherwise
applicable FFP requirements and
redetermination time limits of this
section, in order to provide a reasonable
time to complete such redeterminations.
The Secretary will designate an
additional amount of time beyond that
allowed under paragraphs (a) and (b) of
this section, within which FFP will be
available, to perform large numbers of
redeterminations arising from a change
in Federal law.

(Catalog of Federal Domestic Assistance

Program No. 93.778, Medical Assistance
Program)

Dated: December 10, 1996.
Bruce C. Vladeck,

Administrator, Health Care Financing
Administration.

Dated: December 20, 1996.
Donna E. Shalala,
Secretary.
[FR Doc. 97-673 Filed 1-10-97; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7655]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.
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EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for

property located in the communities

listed can be obtained from any licensed

property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,

Mitigation Directorate, 500 C Street SW.,
room 417, Washington, DC 20472, (202)

646—-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and

administer local floodplain management

measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now

available for property in the community.

In addition, the Director of the

Federal Emergency Management Agency

has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the

Flood Disaster Protection Act of 1973, as

amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a

condition of Federal or federally related

financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities in
accordance with the Regulatory
Flexibility Act, 5 U. S. C. 601 et seq.,
because the rule creates no additional
burden, but lists those communities
eligible for the sale of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of

section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

: Community . P Current effective
State/location No. Effective date of eligibility map date
New Eligibles—Emergency Program
Michigan: Burnside, township of, Lapeer County ...........ccccoeeevnene 260960 | November 6, 1996 .........c.cccocvvevieeiicnneennnn.
Texas: Onalaska, city of, Polk County ..........ccccceeniiiiiniiecniieenne 480974 | ...... O it November 26,
1976.
Kentucky: McCreary County, unincorporated areas ...................... 210343 | November 19, 1996 .........ccccevvvvveeriireeninnnn. November 25,
1977.
Virginia: Charlotte County, unincorporated areas ..............cccce..... 510333 | November 26, 1996 .........cccccceevveenieeineennnn. June 7, 1978.
New Eligibles—Regular Program
Puerto Rico: Bayamon, Municipality of, Bayamon County .......... 720100 | November 19, 1996 ........ccccovcveeriieeeriieeenne September 20,
1996.
Texas: Anna, city of, Collin CouNtY .......ccccccvveeviive e 480132 | November 29, 1996 ......c.cccccvveerivereniiineennnns January 19, 1996.
Reinstatements

New Jersey: Fairview, borough of, Bergen County .............cc....... 340043 | July 16, 1975, Emerg.; August 2, 1982, | September 20,
Reg.; September 20, 1995, Susp.; No- 1995.
vember 15, 1996, Rein.

New York: Lake George, village of, Warren County ..................... 360877 | April 23, 1975, Emerg.; June 22, 1984, | September 29,
Reg.; September 29, 1996, Susp.; No- 1996.
vember 19, 1996, Rein.

Pennsylvania:

Nicholson, township of, Fayette County .........cccceevvvveviieernnns 422420 | July 29, 1975, Emerg.; September 4, | September 6,
1991, Reg.; September 6, 1995, Susp.; 1995.
November 19, 1996, Rein.

East Pikeland, township of, Chester County .........cccccecvvvrnnns 421483 | September 6, 1974, Emerg.; March 16, | November 20,
1981, Reg.; March 16, 1981, Susp.; 1996.
April 27, 1981, Rein; November 20,
1996, Susp.; November 29, 1996, Rein.
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State/location ComNrgl.Jnlty Effective date of eligibility Cur:ﬁgé %f;?gnve
West Bradford, township of, Chester County ............ccceeenueeee. 421495 | February 10, 1975, Emerg.; July 16, 1981, Do.
Reg.; November 20, 1996, Susp.; No-
vember 29, 1996, Rein.
Regular Program Conversions
Region |
Massachusetts: Nantucket, town of, Nantucket County ................ 250230 | November 6, 1996, Suspension Withdrawn | November 6,
1996.
Region 1l
Pennsylvania:
Auburn, borough of, Schuylkill County ...........cccccecviiiiiiinennn. 420766 Do.
Schuylkill Haven, borough of, Schuylkill County 420787 Do.
South Manheim, township of, Schuylkill County 422022 Do.
Region V
Michigan: Muir, village of, lonia County ..........ccccccceeviieenniniennnnnn. 260916 Do.
Wisconsin: New Berlin, City of, Waukesha County ..............c........ 550487 Do.
Region VI
Texas:
Baytown, city of, Harris County ..... 485456 Do.
Bellaire, city of, Harris County .......... 480289 Do.
Chelford City M.U.D., Harris County 481568 Do.
Deer Park, city of, Harris County ..... . 480291 Do.
El Lago, city of, Harris CoUNtY ........ccccceeiiiieiiiiieeiiieesieeeis 485466 Do.
Fort Bend County M.U.D. No. 2, Harris County ..........ccccceene 481272 Do.
Galena Park, city of, Harris County .................. . 480293 Do.
Harris County, unincorporated areas ... 480287 Do.
Hilshire Village, city of, Harris County .. 480295 Do.
Houston, city of, Harris County ..................... 480296 Do.
Hunters Creek Village, city of, Harris County 480298 Do.
Jacinto City, city of, Harris County ................ 480299 Do.
Jersey Village, city of, Harris County . 480300 Do.
La Porte, city of, Harris County .........ccccccoceenieiiiieniiniienieens 485487 Do.
Mission Bend M.U.D. No. 1, Harris County ..........ccccevvveerennnes 481578 Do.
Missouri City, city of, Harris County .............. 480304 Do.
Morgans Point, city of, Harris County .. . 480305 Do.
Nassau Bay, city of, Harris County .........cccceevevveeviireniieeennns 485491 Do.
Pasadena, city of, Harris County ..........ccoceeieeiiiiniinieenienns 480307 Do.
Pearland, city of, Harris County ................... 480077 Do.
Piney Point Village, city of, Harris County .... 480308 Do.
Seabrook, city of, Harris County ................... 485507 Do.
Shoreacres, city of, Harris County ....... 485510 Do.
South Houston, city of, Harris County ..... 480311 Do.
Southside Place, city of, Harris County ... 480312 Do.
Spring Valley, city of, Harris County ....... 480313 Do.
Tomball, city of, Harris County ...... 480315 Do.
Webster, city of, Harris County ............c.c...... . 485516 Do.
Willow Fork Drainage District, Harris County ..........c.cccocuvenee. 481603 Do.
Region X
Washington: Thurston County, unincorporated areas ................... 530188 | ...... O et Do.
Region 1lI
Pennsylvania:
Avondale, borough of, Chester County ........cccccoccveevcieeenennnn. 421473 | November 20, 1996, Suspension With- | November 20,
drawn. 1996.
Birmingham, township of, Chester County ...........ccccceviieennnes 421474 Do.
Caln, township of, Chester County ................ 422247 Do.
Charlestown, township of, Chester County ... 421475 Do.
Coatesville, city of, Chester County .............. 420274 Do.
Downingtown, borough of, Chester County .. 420275 Do.
East Bradford, township of, Chester County .... 420276 Do.
East Brandywine, township of, Chester County ... 421476 Do.
East Caln, township of, Chester County .......... 421477 Do.
East Coventry, township of, Chester County ... 421478 Do.
East Fallowfield, township of, Chester County . . 421479 Do.
East Goshen, township of, Chester County ..........cccceeeeeernnns 420277 Do.
East Marlborough, township of, Chester County ................... 421480 Do.
East Nantmeal, township of, Chester County ...... 421481 Do.
East Nottingham, township of, Chester County . 421482 Do.
East Vincent, township of, Chester County ............cccoccvevnenne 420278 Do.
East Whiteland, township of, Chester County ............cccceevene 420279 Do.
Easttown, township of, Chester County 422600 Do.
Franklin, township of, Chester County 422288 Do.
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State/location ComNrgl.Jnlty Effective date of eligibility Cur:ﬁgé %f;?gt've
Kennett, township of, Chester County ............ccceevvvvreniieennnes 422586 Do.
Kennett Square, borough of, Chester County .. 420280 Do.
London Britain, township of, Chester County ... . 422273 Do.
Londonderry, township of, Chester County ..........c.cccocvveviennne 421484 Do.
Lower Oxford, township of, Chester County ...........cccocoveernuns 421485 Do.
New London, township of, Chester County ...... 422276 Do.
North Coventry, township of, Chester County . 420283 Do.
Oxford, borough of, Chester County ...........cccceevvieriienieeiinnne 420284 Do.
Pennsbury, township of, Chester County ...........ccccccveviveennns 420285 Do.
Phoenixville, borough of, Chester County .. 420287 Do.
Pocopson, township of, Chester County .... . 420286 Do.
Sadsbury, township of, Chester County ...........cccccecveniiennnne 421488 Do.
Schuylkill, township of, Chester County ...........cccceevcveeriieeenne 421489 Do.
South Coatesville, borough, Chester County ... 420288 Do.
South Coventry, township of, Chester County . . 421490 Do.
Thornbury, township of, Chester County ..........ccccceeniireneennnn. 420290 Do.
Upper Oxford, township of, Chester County ...........cccccoveevnuns 422278 Do.
Upper Uwchlan, township of, Chester County . 421491 Do.
Uwchlan, township of, Chester County ............ . 421492 Do.
Valley, township of, Chester County .........c.cccocvveviviiiinninnennnn. 421206 Do.
Wallace, township of, Chester County ...........cccocceeeriiveenninnnn. 421493 Do.
West Caln, township of, Chester County ...... 421497 Do.
West Chester, borough of, Chester County . 420292 Do.
West Fallowfield, township of, Chester County ...........c.c........ 422602 Do.
West Goshen, township of, Chester County ..........c..cccveevueee.. 420293 Do.
West Nantmeal, township of, Chester County ........ 421498 Do.
West Marlborough, township of, Chester County ... . 422279 Do.
West Nottingham, township of, Chester County .................... 422280 Do.
West Whiteland, township of, Chester County ..............c........ 420295 Do.
Westtown, township of, Chester County 420294 Do.
Willistown, township of, Chester County 422282 Do.
Region V
lllinois:
Aroma Park, village of, Kankakee County .... 170740 Do.
Momence, city of, Kankakee County ............. 170340 Do.
Michigan: Bruce, township of, Macomb County ...........cccccceernnneen. 260884 Do.

1The Municipality of Bayamon is a new community (as a separate entity) that formerly participated under the Commonwealth of Puerto Rico’s
application. The Municipality of Bayamon has adopted by reference the Commonwealth of Puerto Rico’s FIRM (latest FIRMs are dated February
18, 1992 and September 20, 1996) for floodplain management and insurance purposes. (Panels No. 0047D, 048B, 0049, 0053C, 0108C, 0110C)
Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: January 6, 1997.
Craig S. Wingo,
Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 97-741 Filed 1-10-97; 8:45 am]
BILLING CODE 6718-05-P

44 CFR Part 64
[Docket No. FEMA-7656]
Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of

the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.

EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“‘Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., Room 417, Washington, DC 20472,
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not

otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
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published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Executive
Associate Director finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

Date certain
federal assist-
: Community : — Current effec- | ance no longer
State/Location NoO. Effective date of eligibility tive map date available in
special flood
hazard areas
Region |
Connecticut:  Clinton, town of, Middlesex 090061 | Mar. 2, 1973, Emerg; Sept. 30, 1980, Reg; | Jan. 17, 1997 Jan. 17, 1997.
County. Jan. 17, 1997, Susp.
Vermont: Weston, town of, Windsor County .... 500157 | July 25, 1974, Emerg; Apr. 1, 1992, Reg; | ...... do .o Do.
Jan. 17, 1997, Susp.
Region I
New York: Owego, town of, Tioga County ...... 360839 | Dec. 29, 1972, Emerg; June 15, 1977, Reg; | ...... do .o Do
Jan. 17, 1997, Susp.
Region 1l
Pennsylvania: Flemington, borough of, Clinton 420326 | Mar. 9, 1973, Emerg; Nov. 2, 1977, Reg; | ...... do .o Do
County. Jan. 17, 1997, Susp.
Region IV
Tennessee:
Sevierville, city of, Sevier County ............. 475444 | Oct. 23, 1970, Emerg; Mar. 27, 1971, Reg; | ...... do .o Do
Jan. 17, 1997, Susp.
Shelbyville, city of, Bedford County .......... 470008 | Feb. 8, 1974, Emerg; Feb. 17, 1988, Reg; | ...... do .o Do
Jan. 17, 1997, Susp.
Region V
Michigan: Torch Lake, township of, Antrim 260414 | Apr. 1, 1975, Emerg; June 16, 1992, Reg; | ...... do .o Do
County. Jan. 17, 1997, Susp.
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State/Location

Community
No.

Effective date of eligibility

Date certain
federal assist-
ance no longer

available in

special flood
hazard areas

Current effec-
tive map date

Region VII
Missouri:  Greene County,

areas.

unincorporated

290782
Jan. 17, 1997, Susp.

Apr. 15, 1975, Emerg; June 15, 1983, Reg;

Do

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Issued: January 6, 1997.
Craig S. Wingo,
Deputy Associate Director Mitigation
Directorate.

[FR Doc. 97-742 Filed 1-10-97; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541

[Docket No. 96—-17; Notice 02]

RIN 2127-AG34

Final Listing of High-Theft Lines for

1997 Model Year; Motor Vehicle Theft
Prevention Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule; correction.

SUMMARY: This document corrects errors
in the final listing of high-theft lines for
the 1997 Model Year (MY), that was
published on April 8, 1996 (61 FR
15390) by incorporating information
that manufacturers brought to the
agency’s attention subsequent to the
final listing. In the amended list in this
document, three footnote errors are
corrected, errors in the names of three
Honda lines, the Acura CLX, the Acura
Legend, and the Acura Vigor are
corrected; and two Chrysler lines, the
Dodge Ramcharger (MPV) and the
Dodge Ram Wagon/Van B-150, three
General Motors’ lines, the Buick
Century, the GMC Sierra 1500 Pickup
and the C-1500 Pickup are removed; a
Chrysler line, the Jeep Grand Cherokee
(MPV), a Ford line, the Lincoln Town
Car, a General Motors’ line, the Geo
Prizm, and a Mercedes-Benz model, the
560 SL are added to Appendix A; a
Honda line, the Acura TL is removed
from Appendix A and added to
Appendix A-I, the Acura SLX is added
to Appendix A-I; a General Motors’
line, the Buick Regal is removed from

Appendix A-Il and the Buick Regal/
Century line is added; and, the Buick
Park Avenue is removed from Appendix
A-I1l and added to Appendix A—I.
EFFECTIVE DATE: The amendment made
by this final rule is effective January 13,
1997.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalind Proctor, Motor Vehicle Theft
Group, Office of Planning and
Consumer Programs, NHTSA, 400
Seventh Street, S.W., Washington, D.C.
20590. Ms. Proctor’s telephone number
is (202) 366—1740. Her fax number is
(202) 493-2739.

SUPPLEMENTARY INFORMATION: NHTSA is
correcting errors in the final list of high-
theft vehicle lines for Model Year (MY)
1997, that appeared in the Federal
Register on April 8, 1996 (61 FR 15390).
This correction document incorporates
updated information brought to
NHTSA'’s attention subsequent to the
publication of the final list for MY 1997.
The following are corrections to
Appendix A of 49 CFR Part 541, the
Theft Prevention Standard:

The second footnote ‘1" erroneously
listed in Appendix A is correctly
redesignated as footnote *‘2”.
Additionally, the Suzuki *“X-90"
erroneously listed in Appendix A with
a footnote reference of “1” is corrected
to indicate a footnote reference of ‘2",
and the Toyota “MR2”’ erroneously
listed with a footnote reference of ‘2"
is correctly redesignated by removing
the footnote reference.

The Honda lines, erroneously listed as
“Acura CLX”, Acura Legend”, and
“Acura Vigor’” have been identified
respectively, “Acura CL", “Acura RL”
and “Acura TL”. The General Motors’
line, erroneously listed as “‘Buick Regal™
has been identified respectively, “Buick
Regal/Century”.

Comments were received from
American Honda Motor Co., Inc.,
requesting that the “Acura TL” line
which was erroneously listed in
Appendix A, be deleted from the listing
because it has received a full exemption
from the parts-marking requirements
based on the installation of a qualified
antitheft device as standard equipment
on the entire line. The Honda ““Acura

TL’” which replaced the “Acura Vigor”
will be deleted from Appendix A.

Comments were received from the
Chrysler Corporation, Automobiles
Peugeot, and Jaguar Cars, each
requesting that one vehicle line be
deleted from the list because it is no
longer being produced. Those lines are
the Chrysler “Dodge Ramcharger
(MPV)”, the ““Peugeot 405", and the
“Jaguar XJ40”. The Chrysler ““Dodge
Ramcharger (MPV)” will be deleted
from Appendix A, since it was not
covered prior to MY 1997 and has not
been manufactured for sale in the
United States since MY 1995.
Additionally, the General Motors’
“Buick Century” is removed from
Appendix A because it was not covered
by the Theft Prevention Standard prior
to MY 1997 and will not be produced
after the 1996 model year.

The agency understands Peugeot’s
and Jaguar’s reasons for requesting
deletion of the ‘405" and ‘“XJ40” from
the list of vehicles subject to the parts-
marking requirements of the Theft
Prevention Standard. However, NHTSA
cannot delete the “Peugeot 405" from
the list because it has been covered by
the Theft Prevention Standard since MY
1989, and the ‘“Jaguar XJ40" has been
covered since the 1987 model year.
Pursuant to 49 U.S.C. §33104(d), a
vehicle line on the list of lines subject
to parts marking cannot be removed
from that list unless the manufacturer
has obtained an exemption from the
parts-marking requirement based on the
installation of a qualified antitheft
device as standard equipment on the
entire line.

The Chrysler “Dodge Ram Wagon/Van
B-150", the General Motors’ “GMC
Sierra 1500 Pickup’ and the ““Chevrolet
C-1500 Pickup” are removed from
Appendix A, as they are rated at more
than 6,000 pounds gross vehicle weight.

The ““Jeep Grand Cherokee (MPV)" is
added to the Chrysler listing in
Appendix A; and Ford'’s line, the
“Lincoln Town Car”’, the General
Motors’ line, the ““Geo Prizm’’, and the
Mercedes-Benz model, ““560 SL" were
inadvertently left out in the final list for
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MY 1997, and are added in this
document.

In addition, the Honda line, the
“Acura SLX", which is certified by
Isuzu, is added to the Appendix A-I
listing, the General Motors” line, the
“Buick Park Avenue” is removed from
the Appendix A-II listing and added to
the listing in Appendix A-I because
each of these lines have been granted
full exemptions from the parts-marking
requirements beginning with the 1997
model year. Additionally, the “Buick
Regal’ is removed from the Appendix
A-l listing and the “‘Buick Regal/
Century” line is added because the
parts-marking exemption granted for the
“Buick Regal’’ has been extended by the
agency to include the new “‘Buick
Century”” model added to the “Buick
Regal’’ line beginning with the 1997
model year.

Since the corrections made by this
document only inform the public of
previous agency actions, and do not
impose any additional obligations on
any party, NHTSA finds for good cause
that the revisions made by this notice
should be effective as soon as it is
published in the Federal Register.

List of Subjects in 49 CFR Part 541

Administrative practice and
procedure, Labeling, Motor vehicles,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR Part 541 is amended as follows:

PART 541—[AMENDED]

1. The authority citation for Part 541
continues to read as follows:

Authority: 15 U.S.C. 2021-2024, and 2026;
delegation of authority at 49 CFR 1.50.

Appendix A—[Amended]
2. Appendix A is amended as follows:

a. In the entry for “Chrysler”, ““Dodge
Ramcharger (MPV) 2" and “Dodge Ram
Wagon/Van B-1502"" are removed;
“Jeep Grand Cherokee (MPV)2” is
added after “Jeep Cherokee (MPV)2".

b. In the entry for “Ford”, “‘Lincoln
Town Car” is added after “Lincoln
Mark”.

c. In the entry for “General Motors”,
“Buick Century2”, “GMC Sierra 1500
Pickup 2”, and “Chevrolet C-1500
Pickup 2" is removed; ““Geo Prizm” is
added after ““Geo Tracker (MPV) 2",

d. In the entry for ““Honda”, “TL" is
removed.

e. In the entry for ““Mercedes-Benz”
“560 SL” is added after ““560 SEC™.

f. In the entry for “Suzuki”, “X-901”
is revised to read “Suzuki” “X-902".

g. In the entry for “Toyota”, “MR 2"
is revised to read “Toyota’” “MR2".

h. In the table in Appendix A, the

second footnote ‘1 at the end of the
table is correctly redesignated as
footnote **2”.

Appendix A-lI—[Amended]

3. Appendix A-I is amended as
follows:

a. In the entry for “General Motors”,
“Buick Park Avenue 2" is added before
“Buick Regal .

b. In the entry for “General Motors”’,

“Buick Regal’ is removed.

c. In the entry for ““General Motors”’,
“Buick Regal/Century 2” is added before
“Buick Riviera”.

d. In the entry for ““Honda”’, “Acura
CLX 2" is revised to read “Acura CL 2",

e. In the entry for “Honda”, ““Acura
RL” is added after ““Acura NS—X"".

f. In the entry for ““Honda”, *‘Acura

TL” is added before “Acura Vigor”.
g. In the entry for ““‘Honda”’, “Acura

SLX is added after newly added
“Acura RL”.

Appendix A-l1l—[Amended]

4. Appendix A-Il is amended as
follows:
In the entry for ““General Motors”,
“Buick Park Avenue” is removed.
Issued on: December 18, 1996.
L. Robert Shelton,
Associate Administrator for Safety
Performance Standards.
[FR Doc. 97-757 Filed 1-10-97; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD47

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Juglans
jamaicensis

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines Juglans
jamaicensis (nogal or West Indian
walnut) to be an endangered species
pursuant to the Endangered Species Act
of 1973, as amended (Act). Nogal is
known from the islands of Hispaniola,

Cuba, and Puerto Rico.
In Puerto Rico, this large tree is

known from only 14 individuals at one
locality in Adjuntas. The area is located
near the Monte Guilarte Commonwealth
Forest but is in private ownership and
threatened by land-clearing for
agriculture and rural development. This
final rule provides Juglans jamaicensis
with the Federal protection and
recovery provisions afforded by the Act
for listed species.

EFFECTIVE DATE: February 12, 1997.
ADDRESSES: The complete file for this
rule is available for inspection, by

appointment, during normal business
hours, at the Boqueron Field Office, U.S.
Fish and Wildlife Service, P.O. Box 491,
Boqueron, Puerto Rico 00622.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Silander, Botanist, at the
Caribbean Field Office address (809/
851-7297).

SUPPLEMENTARY INFORMATION:
Background

Juglans jamaicensis (nogal or West
Indian walnut) was first described as J.
jamaicensis by DeCandolle from a
description and illustration of leaves,
staminate catkin and fruit by
Descourtilz which had been published
under the name of Juglans fraxinifolia.
DeCandolle mistakenly believed that the
tree Descourtilz had illustrated
originated in Jamaica, when in reality
no walnut tree has ever been located in
Jamaica. Synonyms which have been
applied to the species include Juglans
fraxinifolia Descourtilz, J. cinerea of
Bello, J. insularis Griseb., J.
portoricensis Dode, and J. domingensis
(Proctor 1992).

Juglans jamaicensis is known from
Cuba, Hispaniola and Puerto Rico but
little information is currently available
on its status in the first two countries
(Liogier and Martorell 1982). It has been
described by the Center for Plant
Conservation (1992) as ‘““not common”
and by Proctor (1992) as becoming
increasingly rare on these two islands.

Nogal was first collected from Puerto
Rico by Augustin Stahl around 1865.
This collection was from an area
between Pefuelas and Adjuntas at an
elevation of approximately 700 meters
(2,297 feet). The species was
subsequently collected by the German
botanist Paul Sintenis in 1886 from
somewhere near Adjuntas (Saltillo) and
again in 1887 near Utuado (Santa Rosa).
An additional collection was made by
Bartolomé Barcela in 1915 from an area
near Adjuntas (Little et al. 1974, Proctor
1992). Little et al. (1974) stated that the
species might possibly be extinct.

It was not reported again until 1974
when it was rediscovered by Roy O.
Woodbury from the upper north slopes
(an elevation of 1070 meters (3,510 feet))
of Cerro La Silla de Calderon, an area
located near the southwest corner of the
municipality of Adjuntas. A survey of
these trees was made in 1992 by
Salvador Alemany of the U.S. Forest
Service. A total of 14 individuals were
documented, the largest of which was
more than 20 meters (66 feet) in height.
The species has been reported from
montane forests at elevations between



1692

Federal Register / Vol. 62, No. 8 / Monday, January 13, 1997 / Rules and Regulations

700 and 1,000 meters (2,297 and 3,281
feet) (Proctor 1992).

Juglans jamaicensis is a large tree
which may reach up to 25 meters (82
feet) in height. Twigs, buds, and leaf-
axes have minute rusty hairs. The leaves
are alternate and compound and consist
of from 16 to 20 mostly paired, nearly
stalkless leaflets. Leaflets are from 5.5 to
9 centimeters (5.5 to 9 inches) long and
2.2 to 4 centimeters (0.9 to 1.6 inches)
wide, thin and nearly hairless except on
the veins beneath. Leaflets are
lanceolate, finely toothed, long-pointed
and rounded, and unequal at the base.
Nogal is monoecious; male and female
flowers are borne in different clusters or
catkins on the same tree. Staminate or
male flowers are numerous and in
drooping catkins, 8.8 to 11 centimeters
(3.5 to 4.3 inches) long, borne on the
twigs of the previous year. Pistillate or
female flowers are several along an axis
4.4 to 8.8 centimeters (1.7 to 3.5 inches)
long, borne at the ends of the shoots of
the season. Individual male flowers are
composed of a 6-lobed calyx and many
stamens. Female flowers are about 0.5
centimeters (0.2 inches) long, composed
of a 4-toothed scale opening at one side
and 4 sepals. The fruit, a drupe, is a
walnut which is composed of a blackish
husk, a brown rough-ridged hard shell
from 1.6 to 2.75 centimeters (0.6 to 1.1
inches) wide and one large, oily, edible
seed (Little et al. 1974, Proctor 1992).

Juglans jamaicensis may have been
more widespread in Puerto Rico in the
past, but much of the forested areas in
the central mountain region were cut for
the planting of coffee. The species,
possibly never a common one, may also
have been cut for the use of its valuable
wood (Little et al. 1974). Today it is
known from only one locality on
privately-owned land where it is
threatened by rural development and
agricultural activity.

Previous Federal Action

Juglans jamaicensis was included
among the plants being considered as a
Candidate for listing by the Service, as
published in the Federal Register notice
of review dated February 21, 1990 (55
FR 6184) and September 31, 1993 (58
FR 51144). Juglans jamaicensis is
considered a “‘critical’”’ plant species by
the Natural Heritage Program of the
Puerto Rico Department of Natural and
Environmental Resources. The Center
for Plant Conservation (1992) has
assigned the species a Priority Status of
A (a species which could possibly go
extinct in the wild in the next 5 years).
A proposed rule to list Juglans
jamaicensis, published on September
29, 1995 (60 FR 50173), constituted the
final 1-year finding for the species in

accordance with section 4(b)(3)(B)(ii) of
the Act.

The processing of this final rule
conforms with the Service’s final listing
priority guidance published in the
Federal Register on May 16, 1996 (61
FR 24722). The guidance clarifies the
order in which the Service will process
rulemakings following two related
events—(1) the lifting, on April 26,
1996, of the moratorium on final listings
imposed on April 10, 1995 (Public Law
104-6), and (2) the restoration of
significant funding for listing through
the passage of the omnibus budget
reconciliation law on April 26, 1996,
following severe funding constraints
imposed by a number of continuing
resolutions between November 1995
and April 1996. The guidance calls for
giving highest priority to handling
emergency situations (Tier 1) and
second highest priority (Tier 2) to
resolving the listing status of the
outstanding proposed listings. This final
rule falls under Tier 2. At this time,
there are no pending Tier 1 actions. In
the development of this final rule, the
Service has conducted an internal
review of all available information.
Based on this review, the Service has
determined that there is no new
information that would substantatively
affect this listing decision and that
additional public comment is not
warranted.

Summary of Comments and
Recommendations

In the September 29, 1995, proposed
rule and associated notifications, all
interested parties were requested to
submit factual reports of information
that might contribute to the
development of a final rule. Appropriate
agencies of the Commonwealth of
Puerto Rico, Federal agencies, scientific
organizations and other interested
parties were contacted and requested to
comment. A newspaper notice inviting
general public comment was published
in the San Juan Star on October 27,
1995, and in El Nuevo Dia on October
25, 1995. Two letters of comment were
received, neither of which opposed the
listing. The Puerto Rico Planning Board
did not have comments on the listing
but stated that they would utilize the
information in the evaluation of projects
which might affect the species. The U.S.
Forest Service, Institute of Tropical
Forestry (Institute), supported the listing
of nogal, stating that the trees had not
reproduced successfully recently but
had, in the past, served as a source for
seed. This seed source had been used to
propagate seedlings in nurseries of the
Puerto Rico Department of Natural and
Environmental Resources, the Puerto

Rico Conservation Trust, and the
Institute. Concern was expressed that
this successful propagation effort not be
jeopardized. A public hearing was
neither requested nor held.

The Service also solicited the expert
opinions of four appropriate and
independent specialists regarding the
pertinent scientific or commercial data
and assumptions relating to taxonomy,
population models, and biological and
ecological information for this species.
One response was received and those
comments on biology and propagation
have been incorporated into the final
rule.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Juglans jamaicensis should be
classified as an endangered species.
Procedures found at Section 4(a)(1) of
the Act and regulations implementing
the listing provisions of the Act (50 CFR
part 424) were followed. A species may
be determined to be endangered or
threatened due to one or more of the
five factors described in section 4(a)(1).
These factors and their application to
Juglans jamaicensis (nogal or West
Indian walnut) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Juglans jamaicensis is known only
from Cuba, Hispaniola, and Puerto Rico.
Available information indicates that it is
rare on the first two islands (CPC 1992,
Proctor 1992). In Puerto Rico, it is
known from only one population
consisting of 14 individuals on
privately-owned land. Surrounding
areas are currently planted in coffee.
The expansion of the coffee plantation
threatens these trees, particulary
because the tendency to plant “‘sun
coffee” is increasing and in such
plantations all shade trees are
eliminated. Located in a rural area,
development for housing may threaten
the species as well.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The wood of the species is reported to
be good quality and highly prized, and
indeed, it is reported to have been cut
in the past for such purposes (Little et
al. 1974).

C. Disease or Predation

Disease and predation have not been
documented as factors in the decline of
this species.



Federal Register / Vol. 62, No. 8 / Monday, January 13, 1997 / Rules and Regulations

1693

D. The Inadequacy of Existing
Regulatory Mechanisms

The Commonwealth of Puerto Rico
has adopted a regulation that recognizes
and provides protection for certain
Commonwealth listed species.

However, Juglans jamaicensis is not
yet on the Commonwealth list. Federal
listing would provide immediate
protection under the Act, and by virtue
of an existing section 6 Cooperative
Agreement with the Commonwealth,
listing will also assure the addition of
this species to the Commonwealth list
and enhance possibilities for funding
needed research.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

One of the most important factors
affecting the continued survival of this
species is its limited distribution.
Because so few individuals are known
to occur in a limited area, the risk of
extinction is extremely high.
Catastrophic natural events, such as the
passing of Hurricane Hugo in 1989, may
dramatically affect forest species
composition and structure, felling large
trees and creating numerous canopy
gaps.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Juglans
jamaicensis as endangered. The species
is known from only one locality in
Puerto Rico. Deforestation for rural and
agricultural development are imminent
threats to the survival of the species.
Therefore, endangered rather than
threatened status seems an accurate
assessment of the species’ condition.
The reasons for not proposing critical
habitat for these species are discussed
below in the “Critical Habitat” section.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (I) that may require
special management considerations or
protection and; (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. ““Conservation” means the use
of all methods and procedures needed
to bring the species to the point at

which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
require that, to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time the
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for Juglans jamaicensis. Service
regulations (50 CFR 424.12(a)(1)) state
that the designation of critical habitat is
not prudent when one or both of the
following situations exist—(1) The
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species.

The number of individuals of Juglans
jamaicensis is sufficiently small and
vandalism and collection could
seriously affect the survival of the
species. The wood of the species has
been described as “‘highly prized” and
cutting for timber has been identified as
a factor affecting the species in the past.
Publication of critical habitat
descriptions and maps in the Federal
Register would increase the likelihood
of such activities. The Service believes
that Federal involvement in the areas
where these plants occur can be
identified without the designation of
critical habitat. All involved parties and
landowners have been notified of the
location and importance of protecting
these species’ habitat. Protection of
these species’ habitat will also be
addressed through the recovery process
and through the section 7 jeopardy
standard. The precarious status of
Juglans jamaicensis necessitates
identical thresholds for determining
adverse modification of critical habitat
and jeopardizing the continued
existence of the species. Therefore, no
additional protection from designating
critical habitat would occur for this
species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, Commonwealth, and private
agencies, groups and individuals. The
Act provides for possible land
acquisition and cooperation with the
Commonwealth, and requires that
recovery actions be carried out for all

listed species. Such actions are initiated
by the Service following listing. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. No critical habitat is being
proposed for this species, as discussed
above. Federal involvement may be
through the use of Federal funding for
rural housing and development (for
example, the Rural Economic and
Community Development or Housing
and Urban Development) or Federal
activities or authorizations (for example,
U.S. Forest Service for forest
management practices on private lands).

The Act and its implementing
regulations set forth a series of general
trade prohibitions and exceptions that
apply to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export any endangered plant,
transport it in interstate or foreign
commerce in the course of commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or
remove and reduce to possession the
species from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of endangered
plants in knowing violation of any
Commonwealth law or regulation,
including Commonwealth criminal
trespass law. Certain exceptions can
apply to agents of the Service and
Commonwealth conservation agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered species
under certain circumstances. It is
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anticipated that few trade permits for
this species will ever be sought or
issued, since the species is not known
to be in cultivation and is uncommon in
the wild.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272) to identify
to the maximum extent practicable
those activities that would or would not
constitute a violation of section 9 of the
Act at the time of listing. The intent of
this policy is to increase public
awareness of the effect of listing on
proposed or ongoing activities. The only
known population of Juglans
jamaicensis is located on privately-
owned land. Since there is no Federal
ownership, and the species is not
currently in trade, the only potential
section 9 involvement would relate to
removing or damaging the plant in
knowing violation of Commonwealth
law, or in knowing violation of
Commonwealth criminal trespass law.
Section 15.01(b) of the Commonwealth
“Regulation to Govern the Management
of Threatened and Endangered Species
in the Commonwealth of Puerto Rico”
states: “It is illegal to take, cut, mutilate,
uproot, burn or excavate any
endangered plant species or part thereof
within the jurisdiction of the
Commonwealth of Puerto Rico.” The
Service is not aware of any otherwise
lawful activities being conducted or
proposed by the public that will be
affected by this listing and result in a
violation of section 9.

Questions regarding whether specific

Field Office (see ADDRESSES section).
Requests for copies of the regulations on
listed species and inquiries regarding
prohibitions and permits should be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services (TE), 1875
Century Boulevard, Atlanta, Georgia
30345-3301 (404/679-7313).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Act. A notice outlining the Service’s
reasons for this determination was
published in the Federal Register on
October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements. This rulemaking was not
subject to review by the Office of
Management and Budget under
Executive Order 12866.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter |, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

activities will constitute a violation of Agriculture Handbook No. 449. U.S. R XX x
section 9 should be directed to the Field Department of Agriculture, Forest (h)*==*>*
Supervisor of the Service’s Caribbean Service. Washington, D.C. 1024 pp.
Species o . . Critical Special
Historic range Family Status When listed habitat r‘LI o5
Scientific name Common name
FLOWERING PLANTS

* * * * * * *

Juglans jamaicensis .... Nogal or West Indian U.S.A. (PR), Cuba, Juglanda- E 603 NA NA
walnut. Hispaniola. ceae
* * * * * * *

Dated: November 26, 1996.
John G. Rogers,
Acting Director, Fish and Wildlife Service.
[FR Doc. 97-770 Filed 1-10-97; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 213 and 338
RIN 3206-AG21

Summer Employment

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is proposing to
eliminate regulations that refer to
“*summer employment” as a separate
program. The proposed change is part of
OPM efforts to eliminate unnecessary
appointing authorities. Agencies would
use temporary limited appointments or
student temporary appointments, as
appropriate, to appoint individuals
during the “summer months.”

DATES: Comments must be received on
or before February 12, 1997.
ADDRESSES: Send or deliver written
comments to Mary Lou Lindholm,
Associate Director for Employment,
Office of Personnel Management, Room
6F08, 1900 E Street NW., Washington,
DC 20415.

FOR FURTHER INFORMATION CONTACT:
Karen Jacobs on (202) 606—0830, TDD
(202) 606-0023, or FAX (202) 606—2329.
SUPPLEMENTARY INFORMATION: As
recommended by the National
Performance Review (NPR), OPM
abolished the Federal Personnel Manual
which contained detailed hiring
guidance for the summer employment
program. The NPR also recommended
OPM reduce the number of Federal
hiring authorities and decentralize
many personnel decisions. As a result,
OPM revised the regulations on
temporary employment and streamlined
the student employment programs to
give more flexibility in the hiring
process. Under the proposed
elimination of the summer employment
program, agencies would fill time-
limited appointments that occur during
the summer months by using either the

temporary appointing authority in parts
316 and 333 or the student temporary
appointment in parts 213 and 302, as
appropriate. The proposal would
remove the restrictions on the time
period during which *‘summer”
appointments can be made.

Individuals appointed, including
those appointed during the summer
months, under § 316.402 of this chapter
may be reappointed under the
conditions set forth in § 316.402(b)(3)—
noncompetitive temporary limited
appointments and § 316.401(d)—
execeptions to the general time limits on
making temporary appointments.
However, students appointed under the
student temporary employment program
(5 CFR 213.3202) are not subject to the
time limits in parts 316 or 213, or the
reappointment procedures in part 316.
Agencies may reappoint these students
at any time, as appropriate.

Eliminating the separate summer
program would remove the specific
restrictions on the employment of sons
and daughters. However, rules
prohibiting nepotism in part 310
continue in full force.

Also, the proposal would require
applicants to pass any written test
required by the competitive service
qualification standards. However,
students hired under excepted
appointments would not be required to
pass a written examination.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions) because the
regulations apply only to appointment
procedures for certain employees in
Federal agencies.

List of Subjects in 5 CFR Parts 213 and
338

Government employees, Reporting
and recordkeeping requirements.
U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM proposes to amend
5 CFR parts 213 and 338 as follows:

PART 213—EXCEPTED SERVICE

1. The authority citation for part 213
is revised to read as follows:

Authority: 5 U.S.C. 3301 and 3302, E.O.
10577, 3 CFR 1954-1958 Comp., p. 218;
§213.101 also issued under 5 U.S.C. 2103;
§213.3102 also issued under 5 U.S.C. 3301,
3302, 3307, 8337(h), 8456; E.O. 12364, 47 FR
22931, 3 CFR 1982 Comp., p. 185; and 38
U.S.C. 4301 et seq.

§213.3101 [Amended]

2. In §213.3101, paragraphs (b)
[Reserved] through (f) are removed and
the paragraph designation in paragraph
(a) is removed.

PART 338—QUALIFICATION
REQUIREMENTS (GENERAL)

3. The authority citation for part 338
continues to read as follows:

Authority: 5 U.S.C. 3301, 3302; E.O. 10577,
3 CFR 1954-58 Comp., p. 218.

Subpart B—[Reserved]

4. In part 338, subpart B consisting of
§338.202, is removed and reserved.

[FR Doc. 97-699 Filed 1-10-97; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-101-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300 series
airplanes. This proposal would require
repetitive checks and testing of certain
equipment that regulates the flow of fuel
from wing tank 2A to the number 2
engine. This proposal also would
require replacement of this equipment
with equipment that has been designed
to prevent incorrect installation; this
replacement would be terminating
action for the repetitive equipment
checks and tests. This proposal is
prompted by reports indicating that the
incorrect installation of this equipment
has caused the flight crew to shut off,
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rather than open, certain valves that
regulate the flow of fuel from between
this tank and engine. The actions
specified by the proposed AD are
intended to detect and rectify incorrect
installations, which could result in the
flight crew inadvertently shutting off the
flow of fuel to the engine, and
consequent engine failure during flight.
DATES: Comments must be received by
February 24, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
101-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““‘Comments to
Docket Number 96-NM-101-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-101-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’ Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
notified the FAA that an unsafe
condition may exist on certain Airbus
A300 series airplanes. The DGAC
advises that it has received reports
indicating that the number 2 engine on
some airplanes had failed because fuel
from wing tank 2A was not reaching this
engine. Subsequent investigation
detected the presence of a loose control
knob for the isolation valve switch that
controls the flow of fuel between this
wing tank and engine, and it was
determined that the knob had been
incorrectly installed. Consequently,
when the control knob was turned to the
“‘open’ position, it was, in fact, closed,
thereby cutting off the fuel supply to the
engine. This condition, if not corrected,
could result in the flight crew
inadvertently shutting off the supply of
fuel to this engine, and consequent
failure of this engine during flight.

Explanation of Relevant Service
Information

Airbus has issued A300 All Operator
Telex (AOT) 28-03, dated June 6, 1991,
which describes procedures for
conducting a physical check of the
control knobs for the isolation valve and
crossfeed valve control unit 5QB, which
is located on fuel panel 52 VU in the
cockpit; and procedures for testing this
control unit to determine if the control
knob settings are correct.

The DGAC classified this AOT as
mandatory and issued airworthiness
directive (C/N) 91-173-126(B) R1, dated
February 19, 1992, in order to assure the
continued airworthiness of these
airplanes in France.

Airbus also has issued Service
Bulletin A300-28-055, Revision 3,
dated December 19, 1991, as amended
by Service Bulletin Change Notice 3.A.,
dated March 16, 1992. This service
bulletin describes procedures for
replacing the isolation valve and
crossfeed valve control unit 5QB with a

modified control unit. This replacement
is intended to make it impossible to
incorrectly install this control unit.

Airbus also has issued Service
Bulletin A300-28-0061, Revision 1,
dated March 14, 1992, which describes
procedures for replacing the control
knobs on the isolation valve and
crossfeed valve control unit 5QB with
new knobs. The replacement knobs are
designed so that they can only be
installed the correct way.

Note: The Airbus service bulletins
reference the following service bulletins,
issued by L’équipment et La Construction
Electrique (ECE), as additional sources of
procedural service information for
performing these actions:

ECE Service Bulletin

Number Date

July 26, 1982.
August 31, 1983.
August 31, 1983.
November 1, 1991.

The DGAC classified the Airbus
service bulletins as optional,;
accomplishment of the procedures
described in these service bulletins,
however, would terminate the repetitive
equipment checks and tests, required by
French CN 91-173-126(B) R1.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive checks of the control knobs on
isolation valve and crossfeed valve
control unit 5QB; and repetitive tests of
this control unit. As terminating action
for these repetitive checks and tests,
operators would be required to replace
these knobs and this control unit with
knobs and a control unit that have been
modified. These modified items prevent
the knobs and control unit from being
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installed incorrectly. The actions would
be required to be accomplished in
accordance with the service documents
described previously.

Differences Between the Proposed Rule
and the French CN

Operators should note that, while the
proposed AD would require the
replacement of the control knobs on the
isolation valve and crossfeed valve
control unit with modified units, the
French DGAC, as iterated in its CN 91—
173-126(B) R1, has provided for this
replacement only as an optional action.
Both the FAA and the DGAC agree,
however, that accomplishment of the
replacement would terminate the
requirements for repetitive checks and
tests of this equipment.

In proposing to mandate these
replacement actions, the FAA considers
that, unless the equipment is replaced
with the modified equipment, the
possibility of incorrect installation will
always exist whenever normal
maintenance is performed. The FAA has
determined that long-term continued
operational safety will be better assured
by modifications or design changes to
remove the source of the problem, rather
than by repetitive checks or tests. Long-
term checks or tests may not provide the
degree of safety assurance necessary for
the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous repetitive checks and tests,
has led the FAA to consider placing less
emphasis on special procedures and
more emphasis on design
improvements. The proposed
replacement requirement is in
consonance with these considerations.

Cost Impact

The FAA estimates that 13 Airbus
Model A300 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish each
proposed check and test cycle, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this proposed requirement on U.S.
operators is estimated to be $780, or $60
per airplane, per check/test cycle.

It would take approximately 1 work
hour per airplane to accomplish the
proposed replacement of the control
knobs and control unit, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $1,043 per airplane.
Based on these figures, the cost impact
of the proposed replacement action on
U.S. operators is estimated to be
$14,339, or $1,103 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 96—-NM-101-AD.

Applicability: Model A300 series airplanes,
as listed in the Airbus service documents
referenced in paragraphs (a), (b), and (c) of
this AD; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the flight crew from
inadvertently shutting off the flow of fuel
from wing tank 2A to the number 2 engine,
due to the incorrect installation of the
isolation valve and crossfeed valve control
unit 5QB, and the consequent failure of the
engine, accomplish the following:

(a) For airplanes listed in Airbus A300 All
Operator Telex (AOT) 28-03, dated June 6,
1991: Within 30 days after the effective date
of this AD, perform a check and functional
test of the control knob configurations for the
isolation valve and crossfeed valve control
unit 5QB, in accordance with Airbus AOT
28-03, dated June 6, 1991.

(1) Repeat the check and test thereafter at
intervals not to exceed 500 hours time-in-
service, and prior to further flight after any
maintenance action is performed on the
control unit.

(2) Any unit that does not successfully pass
the check/functional test, must be repaired or
otherwise rectified prior to further flight, in
accordance with the AOT.

(b) For airplanes listed in Airbus Service
Bulletin A300-28-055, Revision 3, dated
December 19, 1991, as amended by Service
Bulletin Change Notice 3.A., dated March 16,
1992: Within 2 years after the effective date
of this AD, replace the crossfeed and
isolation valve control unit 5QB with a
modified unit, in accordance Airbus Service
Bulletin A300-28-055, Revision 3, dated
December 19, 1991, as amended by Service
Bulletin Change Notice 3.A.

Note 2: Airbus Service Bulletin A300-28—
055, Revision 3, references L’équipment et La
Construction Electrique (ECE) Service
Bulletins 28-195 and 28-196, both dated
August 31, 1983, as additional sources of
procedural information for replacement of
the control unit.

(c) For airplanes listed in Airbus Service
Bulletin A300-28-0061, Revision 1, dated
March 14, 1992: Within 2 years after the
effective date of this AD, replace the control
knobs on the crossfeed and isolation valve
control unit 5QB with new knobs, in
accordance with Airbus Service Bulletin
A300-28-0061, Revision 1, dated March 14,
1992.

Note 3: Airbus Service Bulletin A300-28—
0061, Revision 1, references ECE Service
Bulletins 28-191, dated July 26, 1982, and
28-228, dated November 1, 1991, as
additional sources of procedural information
for replacement of the control knobs.

(d) Accomplishment of both of the
replacements specified in paragraphs (b) and
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(c) of this AD constitutes terminating action
for the repetitive checks and tests required by
paragraph (a) of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
6, 1997.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-682 Filed 1-10-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 96—AS0-40]

Proposed Amendment to Class D and
E2 Airspace; Orlando, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Class D and E2 surface area
airspace at Orlando, FL. A GPS RWY 7
and a GPS RWY 25 Standard Instrument
Approach Procedures (SIAP’s) have
been developed for the Orlando
Executive Airport. Additional
controlled airspace extending upward
from the surface is needed to
accommodate these SIAP’s and for
instrument flight rules (IFR) operations
at the airport.

DATES: Comments must be received on
or before February 16, 1997.

ADDRESSES: Send comments on the
proposed in triplicate to: Federal
Aviation Administration, Docket No.
96—AS0-40, Manager, Operations
Branch, ASO-530, P.O. Box 20636,
Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, Room 550,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305—
5586.

FOR FURTHER INFORMATION CONTACT:

Benny L. McGlamery, Operations
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5570.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written date, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 96-AS0O-40.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Operations Branch, ASO-530, Air
Traffic Division, P.O. Box 20636,
Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend Class D and E2 surface area
airspace at Orlando, FL. to
accommodate a GPS RWY 7 and a GPS
RWY 25 SIAP’s for the Orlando
Executive Airport. Additional
controlled airspace extending upward
from the surface is needed to
accommodate these SIAP’s and for IFR
operations at the airport. Class D
airspace designations and Class E
airspace designations for airspace areas
designated as a surface area for an
airport are published in Paragraphs
5000 and 6002, respectively, of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which are incorporated by reference in
14 CFR 71.1 The Class D and E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 71
Airspace, Incorporation by reference,
Navigation (Air).
The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR Part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
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Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

ASO FL D Orlando, FL [Revised]

Orlando Executive Airport, FL

(lat. 28°32'44" N, long. 81°19'58" W)
Orlando VORTAC

(lat. 28°32'34", N long. 81°20'06" W)

That airspace extending upward from the
surface to but not including 1,500 feet MSL
within a 4.2-mile radius of Orlando
Executive Airport and within 3.6 miles each
side of Orlando VORTAC 254° radial
extending from 4.2-mile radius to 8.1 miles
west of the VORTAC; excluding that portion
within the Orlando, FL, Class B airspace area.
This Class D airspace area is effective during
the days and times established in advance by
a Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

ASO FL E2 Orlando, FL [Revised]

Orlando Executive Airport, FL

(lat. 28°32'44" N, long. 81°19'58" W)
Orlando VORTAC

(lat. 28°32'34", N long. 81°20'06" W)

Within a 4.2-mile radius of Orlando
Executive Airport and within 3.6 miles each
side of Orlando VORTAC 254° radial
extending from 4.2-mile radius to 8.1 miles
west of the VORTAC; excluding that portion
within the Orlando, FL, Class B airspace area.
This Class E airspace area is effective during
the days and times established in advance by
a Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on
December 23, 1996.

Lacy E. Wright,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 97-786 Filed 1-10-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AS0-39]
Proposed Amendment to Class D and
E2 Airspace; Gainesville, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Class D, E2 and E4 surface area
airspace at Gainesville, FL. A GPS RWY
6 and a GPS RWY 24 Standard

Instrument Approach Procedures
(SIAPSs) have been developed for the
Gainesville Regional Airport. Additional
controlled airspace extending upward
from the surface is needed to
accommodate these SIAP’s and for
instrument flight rules (IFR) operations
at the airport.

DATES: Comments must be received on
or before February 16, 1997.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
96—AS0-39, Manager, Operations
Branch, ASO-530, P.O. Box 20636,
Atlanta, Georgia 30320.

The official docket may be examined
by the Office of the Assistant Chief
Counsel for Southern Region, Room 550,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305—-
5586.

FOR FURTHER INFORMATION CONTACT:
Benny L. McGlamery, Operation
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5570.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate in the address listed above.
Comments wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Airspace Docket No. 96-AS0O-39.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for

comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Operations Branch, ASO-530, Air
Traffic Division, P.O.Box 20636, Atlanta
Georgia 30320. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend Class D, E2 and E4 surface area
airspace at Gainesville, FL. to
accommodate a GPA RWY 6 and a GPS
RWY 24 SIAP’s for the Gainesville
Regional Airport. Additional controlled
airspace extending upward from the
surface is needed to accommodate these
SIAP’s and for IFR operations at the
airport. Class D airspace designations,
Class E airspace designations for
airspace areas designated as a surface
area for an airport and Class E airspace
areas designated as an extension to
Class D surface area are published in
Paragraphs 5000, 6002 and 6004,
respectively, of FAA Order 7400.9D,
dated September 4, 1996, and effective
September 16, 1996, which are
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—-
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

ASO FL D Gainesville, FL [Revised]

Gainesville Regional Airport, FL

(lat. 29°41'24"" N, long. 82°16'18" W)
Gainesville VORTAC

(lat. 29°34'20"", N long 82°21'45" W)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 4.3-mile radius of Gainesville
Regional Airport. This Class D airspace area
is effective during the days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

ASO E2 FL Gainesville, FL [Revised]

Gainesville Regional Airport, FL

(lat. 29°41'24" N, long. 82°16'18" W)
Gainesville VORTAC

(lat. 29°34'20", N long. 82°21'45" W)

Within a 4.3-mile radius of Gainesville
Regional Airport. This Class E airspace area
is effective during the days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area.

* * * * *

ASO FL E4 Gainesville, FL [Revised]

Gainesville Regional Airport, FL
(lat. 29°41'24" N, long. 82°16'18" W)

Gainesville VORTAC

(lat. 29°34'20", N long. 82°21'45" W)

That airspace extending upward from the
surface within 1.5 miles each side of the
Gainesville VORTAC 034° radial, extending
from the 4.3-mile radius of Gainesville
Regional Airport to 2.5 miles northeast of the
VORTAC. This Class E airspace area is
effective during the days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on
December 23, 1996.
Lacy E. Wright,
Acting Manager, Air Traffic Division Southern
Region.
[FR Doc. 97-785 Filed 1-10-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-208288-90]
RIN 1545-AP36

Filing Requirements for Returns
Claiming the Foreign Tax Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains a
proposed regulation relating to the
substantiation requirements for
taxpayers claiming foreign tax credits.
The proposed regulation is necessary to
provide guidance to U.S. taxpayers who
claim foreign tax credits.

DATES: Written comments and requests
for a public hearing must be received by
April 14, 1997.

ADDRESSES: Send Submissions to:
CC:DOM:CORP:R (REG-208288-90),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-208288-90),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the internet by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
comments directly to the IRS internet
site at HTTP://www.irs.ustreas.gov/
prod/tax__regs/comments.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Joan

Thomsen, (202) 622-3840 (not a toll-free
call); concerning submissions,
Evangelista Lee, (202) 622—-7190 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:
Background

On June 3, 1988, the Internal Revenue
Service issued a Notice (Notice 88—65,
1988-1 C.B. 552) which stated that
regulations would be issued suspending
portions of §1.905-2 of the Treasury
Regulations. Section 1.905-2 requires
taxpayers who claim foreign tax credits
to attach documents to their returns
substantiating the credits. The Notice
was issued in response to problems
taxpayers were experiencing because
they could not timely obtain and
prepare the necessary documentation in
a form suitable for submission with
their tax returns. The intent of the
Notice was to advise taxpayers that
Treasury and the IRS would issue a new
regulation that would suspend,
beginning on January 1, 1988, the
existing regulation requiring the
submission of this documentation with
a tax return. This new regulation has not
been issued. Instead of suspending the
relevant portions of the existing
regulation, Treasury and the IRS now
have decided to permanently eliminate
the requirement that documentation be
submitted with the tax return, effective
January 1, 1988.

Explanation of Provisions

§1.905-2(a)(1), 1.905-2(b) (1) and (2),
and 1.905-2(c)

Sections 1.905-2(a)(1), 1.905-2(b) (1)
and (2), and 1.905-2(c) are unchanged
from the final regulations.

§1.905-2(a)(2)

Under §1.905-2(a)(2), taxpayers
generally are required to attach to their
income tax returns either (1) the receipt
for the foreign tax payment, or (2) a
foreign tax return for accrued foreign
taxes. Proposed § 1.905-2(a)(2) removes
the requirement that the documentation
must be attached to the income tax
return.

The proposed regulation now
provides that such evidence of foreign
taxes must be presented to the district
director upon request.

§1.905-2(b)(3)

Section 1.905-2(b)(3) addresses issues
for taxes withheld at the source. The
section allows the district director to
accept secondary evidence of such
withholding. The proposed regulation
clarifies that evidence of a tax withheld
at the source and the amount withheld
is only sufficient for an interim credit.
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Upon request of the district director,
taxpayers must provide evidence, as
provided in § 1.905-2(a)(2), that the tax
withheld was actually paid to the
foreign country. Although this
regulation will be effective on the date
that is 30 days after the date the final
regulation is published in the Federal
Register, it reflects an IRS requirement
upheld as a reasonable interpretation of
current law by the Tax Court and the
Court of Appeals for the Seventh Circuit
in Continental Illinois Corp. v.
Commissioner, T.C. Memo. 1991-66, 61
T.C.M. (CCH) 1916, 1939-42 (1991),
aff’d in part and rev’d in part, 998 F.2d
513, 516-17 (7th Cir. 1993).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedures
Act (5 U.S.C. chapter 5) does not apply
to this regulation, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before this proposed regulation is
adopted as a final regulation,
consideration will be given to any
comments that are submitted timely to
the IRS. All comments will be available
for public inspection and copying. A
public hearing may be scheduled if
requested in writing by any person that
timely submits comments. If a public
hearing is scheduled, notice of the date,
time, and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of this regulation
is Joan Thomsen of the Office of the
Associate Chief Counsel (International),
IRS.

However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for 26 CFR part 1 continues to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.905-2 is amended
by:

1. Revising the second through fourth
sentences in paragraph (a)(2).

2. Adding two sentences to the end of
paragraph (b)(3).

The revision and addition read as
follows:

§1.905-2 Conditions of allowance of
credit.

(a) L

(2) * * * Except where it is
established to the satisfaction of the
district director that it is impossible for
the taxpayer to furnish such evidence,
the taxpayer must provide upon request
the receipt for each such tax payment if
credit is sought for taxes already paid or
withheld, or the return on which each
such accrued tax was based if credit is
sought for taxes accrued. This receipt or
return must be either the original, a
duplicate original, or a duly certified or
authenticated copy. The preceding two
sentences are effective for returns whose
original due date falls on or after
January 1, 1988. * * *

b * X *

(3) * * * Any foreign tax credit
claimed for taxes withheld at the source
is an interim credit and the taxpayer
must prove that any taxes withheld at
the source were paid to the foreign
country, as required in paragraph (a) of
this section. The preceding sentence is
effective the date that is 30 days after
the date this regulation is published in
the Federal Register as a final
regulation, however, for periods prior to
the date that is 30 days after the date
this regulation is published in the
Federal Register as a final regulation,
see Continental Illinois Corp. v.
Commissioner, T.C. Memo. 1991-66, 61
T.C.M. (CCH) 1916, 1939-42 (1991),
aff’d in part and rev’d in part, 998 F.2d
513, 516-17 (7th Cir. 1993), wherein the
court upheld this rule as a reasonable
interpretation of section 905(b) of the
Internal Revenue Code.

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 97-527 Filed 1-10-97; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 1
[REG-209729-94]

RIN 1545-AS94

Self-Employment Tax Treatment of
Members of Certain Limited Liability
Companies

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking relating
to the self-employment tax treatment of
members of certain limited liability
companies that was published in the
Federal Register on Thursday,
December 29, 1994. The proposed
regulations sought to provide guidance
concerning the applicability of certain
self-employment tax rules to certain
members of limited liability companies.
The IRS and Treasury have issued new
proposed regulations that will provide
guidance on this issue.

FOR FURTHER INFORMATION CONTACT:
Robert Honigman, (202) 622—-3050

(not a toll-free number).
SUPPLEMENTARY INFORMATION:
Background

On Thursday, December 29, 1994, the
IRS issued proposed regulations (EE—
45-94) relating to the self-employment
tax treatment of members of certain
limited liability companies (59 FR
67253). Upon consideration of the
written comments received and the oral
comments made at the public hearing
held on June 23,1995, the IRS has
decided to withdraw those proposed
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking that was published in the
Federal Register on Thursday,
December 29, 1994, at 59 FR 67253, is
withdrawn.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 97-700 Filed 1-10-97; 8:45 am]
BILLING CODE 4830-01-U
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26 CFR Part 1

[REG-209824-96]

RIN 1545-AU24

Definition of Limited Partner for Self-
Employment Tax Purposes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed amendments to the
regulations relating to the self-
employment income tax imposed under
section 1402 of the Internal Revenue
Code of 1986. These regulations permit
individuals to determine whether they
are limited partners for purposes of
section 1402(a)(13), eliminating the
uncertainty in calculating an
individual’s net earnings from self-
employment under existing law. This
document also contains a notice of
public hearing on the proposed
regulations.

DATES: Written comments must be
received by April 14, 1997. Requests to
speak and outlines of oral comments to
be discussed at the public hearing
scheduled for May 21, 1997, at 10 a.m.
must be received by April 30, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-209824-96),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-209824-96),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in the Auditorium,
Internal Revenue Service building, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulation, Robert
Honigman, (202) 622—3050; concerning
submissions and the hearing, Christina
Vasquez, (202) 622—6808 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under

section 1402 of the Internal Revenue
Code and replaces the notice of
proposed rulemaking published in the
Federal Register on December 29, 1994,
at 59 FR 67253, that treated certain
members of a limited liability company
(LLC) as limited partners for self-
employment tax purposes. Written
comments responding to the proposed
regulations were received, and a public
hearing was held on June 23, 1995.

Under the 1994 proposed regulations,
an individual owning an interest in an
LLC was treated as a limited partner if
(1) the individual lacked the authority
to make management decisions
necessary to conduct the LLC’s business
(the management test), and (2) the LLC
could have been formed as a limited
partnership rather than an LLC in the
same jurisdiction, and the member
could have qualified as a limited partner
in the limited partnership under
applicable law (the limited partner
equivalence test). The intent of the 1994
proposed regulations was to treat
owners of an LLC interest in the same
manner as similarly situated partners in
a state law partnership.

Public comments on the 1994
proposed regulations were mixed. While
some commentators were pleased with
the proposed regulations for attempting
to conform the treatment of LLCs with
state law partnerships, others criticized
the 1994 proposed regulations based on
a variety of arguments.

A number of commentators discussed
administrative and compliance
problems with the 1994 proposed
regulations. For example, it was noted
that both the management test and the
limited partner equivalence test depend
upon legal or factual determinations
that may be difficult for taxpayers or the
IRS to make with certainty.

Another commentator pointed out
that basing the self-employment tax
treatment of LLC members on state law
limited partnership rules would lead to
disparate treatment between members of
different LLCs with identical rights
based solely on differences in the
limited partnership statutes of the states
in which the members form their LLC.
For example, State A’s limited
partnership act may allow a limited
partner to participate in a partnership’s
business while State B’s limited
partnership act may not. Thus, an LLC
member, who is not a manager, that
participates in the LLC’s business would
be a limited partner under the proposed
regulations if the LLC is formed in State
A, but not if the LLC is formed in State
B. Commentators asserted that this
disparate treatment is inherently unfair
for federal tax purposes.

Some commentators argued for a
“material participation” test to
determine whether an LLC member’s
distributive share is included in the
individual’s net earnings from self-
employment. The proposed regulations
did not contain a participation test.
Commentators advocating a
participation test stressed that such a
test would eliminate uncertainty
concerning many LLC members’ limited
partner status and would better
implement the self-employment tax goal
of taxing compensation for services.

Other commentators argued for a
more uniform approach, stating that a
single test should govern all business
entities i.e., partnerships, LLCs, LLPs,
sole proprietorships, et al.) whose
members may be subject to self-
employment tax. These commentators
generally recognized, however, that a
change in the treatment of a sole
proprietorship or an entity that is not
characterized as a partnership for
federal tax purposes would be beyond
the scope of regulations to be issued
under section 1402(a)(13).

Finally, some commentators focused
on whether the Service would respect
the ownership of more than one class of
partnership interest for self-employment
tax purposes (bifurcation of interests).
The proposed regulations treated an
LLC member as a limited partner with
respect to his or her entire interest (if
the member was not a manager and
satisfied the limited partner equivalence
test), or not at all (if either the
management test or limited partner
equivalence test was not satisfied).
Commentators, however, pointed to the
legislative history of section 1402(a)(13)
to support their argument that Congress
only intended to tax a partner’s
distributive share attributable to a
general partner interest. Under this
argument, a partner that holds both a
general partner interest and a limited
partner interest is only subject to self-
employment tax on the distributive
share attributable to the partner’s
general partner interest. This intent also
may be inferred from the statutory
language of section 1402(a)(13) that the
self-employment tax does not apply to
“* * * the distributive share of any
item of income or loss of a limited
partner, as such * * *.” Based on this
evidence, these commentators requested
that the proposed regulations be revised
to allow the bifurcation of interests for
self-employment tax purposes.

After considering the comments
received, the IRS and Treasury have
decided to withdraw the 1994 notice of
proposed rulemaking and to re-propose
amendments to the Income Tax
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Regulations (26 CFR part 1) under
section 1402 of the Code.

Explanation of Provisions

The proposed regulations contained
in this document define which partners
of a federal tax partnership are
considered limited partners for section
1402(a)(13) purposes. These proposed
regulations apply to all entities
classified as a partnership for federal tax
purposes, regardless of the state law
characterization of the entity. Thus, the
same standards apply when determining
the status of an individual owning an
interest in a state law limited
partnership or the status of an
individual owning an interest in an
LLC. In order to achieve this conformity,
the proposed regulations adopt an
approach which depends on the
relationship between the partner, the
partnership, and the partnership’s
business. State law characterizations of
an individual as a “‘limited partner” or
otherwise are not determinative.

Generally, an individual will be
treated as a limited partner under the
proposed regulations unless the
individual (1) has personal liability (as
defined in §301.7701-3(b)(2)(ii) of the
Procedure and Administration
Regulations) for the debts of or claims
against the partnership by reason of
being a partner; (2) has authority to
contract on behalf of the partnership
under the statute or law pursuant to
which the partnership is organized; or,
(3) participates in the partnership’s
trade or business for more than 500
hours during the taxable year. If,
however, substantially all of the
activities of a partnership involve the
performance of services in the fields of
health, law, engineering, architecture,
accounting, actuarial science, or
consulting, any individual who
provides services as part of that trade or
business will not be considered a
limited partner.

By adopting these functional tests, the
proposed regulations ensure that
similarly situated individuals owning
interests in entities formed under
different statutes or in different
jurisdictions will be treated similarly.
The need for a functional approach
results not only from the proliferation of
new business entities such as LLCs, but
also from the evolution of state limited
partnership statutes. When Congress
enacted the limited partner exclusion
found in section 1402(a)(13), state laws
generally did not allow limited partners
to participate in the partnership’s trade
or business to the extent that state laws
allow limited partners to participate
today. Thus, even in the case of a state
law limited partnership, a functional

approach is necessary to ensure that the
self-employment tax consequences to
similarly situated taxpayers do not
differ depending upon where the
partnership organized.

The proposed regulations allow an
individual who is not a limited partner
for section 1402(a)(13) purposes to
nonetheless exclude from net earnings
from self-employment a portion of that
individual’s distributive share if the
individual holds more than one class of
interest in the partnership. Similarly,
the proposed regulations permit an
individual that participates in the trade
or business of the partnership to
bifurcate his or her distributive share by
disregarding guaranteed payments for
services. In each case, however, such
bifurcation of interests is permitted only
to the extent the individual’s
distributive share is identical to the
distributive share of partners who
qualify as limited partners under the
proposed regulation (without regard to
the bifurcation rules) and who own a
substantial interest in the partnership.
Together, these rules exclude from an
individual’s net earnings from self-
employment amounts that are
demonstrably returns on capital
invested in the partnership.

Proposed Effective Date

These regulations are proposed to be
effective beginning with the individual’s
first taxable year beginning on or after
the date these regulations are published
as final regulations in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and, because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be

available for public inspection and
copying.

A public hearing has been scheduled
for Wednesday, May 21, 1997, at 10 a.m.
in the Auditorium, Internal Revenue
Service building, 1111 Constitution
Avenue, NW, Washington, DC. Because
of access restrictions, visitors will not be
admitted beyond the Internal Revenue
Service building lobby more than 15
minutes before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
written comments by April 14, 1997 and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic (signed original and eight (8)
copies) by April 30, 1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Robert Honigman of the
Office of Assistant Chief Counsel
(Passthroughs & Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1402(a)-2 is
amended by:

1. Revising the first sentence of
paragraph (d).

2. Removing the reference *‘section
702(a)(9)” in the first sentence of
paragraph (e) and adding ‘‘section
702(a)(8)” in its place.

3. Revising the last sentence of
paragraph (f).

4. Revising paragraphs (g) and (h).

5. Adding new paragraphs (i) and (j).

The revisions and additions read as
follows:
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§1.1402(a)-2 Computation of net earnings
from self-employment.
* * * * *

(d) * * * Except as otherwise
provided in section 1402(a) and
paragraph (g) of this section, an
individual’s net earnings from self-
employment include the individual’s
distributive share (whether or not
distributed) of income or loss described
in section 702(a)(8) from any trade or
business carried on by each partnership
of which the individual is a partner.

* * *

* * * * *

(f) * * * For rules governing the
classification of an organization as a
partnership or otherwise, see
§§301.7701-1, 301.7701-2, and
301.7701-3 of this chapter.

(g) Distributive share of limited
partner. An individual’s net earnings
from self-employment do not include
the individual’s distributive share of
income or loss as a limited partner
described in paragraph (h) of this
section. However, guaranteed payments
described in section 707(c) made to the
individual for services actually rendered
to or on behalf of the partnership
engaged in a trade or business are
included in the individual’s net
earnings from self-employment.

(h) Definition of limited partner—(1)
In general. Solely for purposes of
section 1402(a)(13) and paragraph (g) of
this section, an individual is considered
to be a limited partner to the extent
provided in paragraphs (h)(2), (h)(3),
(h)(4), and (h)(5) of this section.

(2) Limited partner. An individual is
treated as a limited partner under this
paragraph (h)(2) unless the individual—

(i) Has personal liability (as defined in
§301.7701-3(b)(2)(ii) of this chapter) for
the debts of or claims against the
partnership by reason of being a partner;

(ii) Has authority (under the law of
the jurisdiction in which the
partnership is formed) to contract on
behalf of the partnership; or

(iii) Participates in the partnership’s
trade or business for more than 500
hours during the partnership’s taxable
year.

(3) Exception for holders of more than
one class of interest. An individual
holding more than one class of interest
in the partnership who is not treated as
a limited partner under paragraph (h)(2)
of this section is treated as a limited
partner under this paragraph (h)(3) with
respect to a specific class of partnership
interest held by such individual if,
immediately after the individual
acquires that class of interest—

(i) Limited partners within the
meaning of paragraph (h)(2) of this

section own a substantial, continuing
interest in that specific class of
partnership interest; and,

(if) The individual’s rights and
obligations with respect to that specific
class of interest are identical to the
rights and obligations of that specific
class of partnership interest held by the
limited partners described in paragraph
(h)(3)(i) of this section.

(4) Exception for holders of only one
class of interest. An individual who is
not treated as a limited partner under
paragraph (h)(2) of this section solely
because that individual participates in
the partnership’s trade or business for
more than 500 hours during the
partnership’s taxable year is treated as a
limited partner under this paragraph
(h)(4) with respect to the individual’s
partnership interest if, immediately after
the individual acquires that interest—

(i) Limited partners within the
meaning of paragraph (h)(2) of this
section own a substantial, continuing
interest in that specific class of
partnership interest; and

(if) The individual’s rights and
obligations with respect to the specific
class of interest are identical to the
rights and obligations of the specific
class of partnership interest held by the
limited partners described in paragraph
(h)(4)(i) of this section.

(5) Exception for service partners in
service partnerships. An individual who
is a service partner in a service
partnership may not be a limited partner
under paragraphs (h)(2), (h)(3), or (h)(4)
of this section.

(6) Additional definitions. Solely for
purposes of this paragraph (h)—

(i) A class of interest is an interest that
grants the holder specific rights and
obligations. If a holder’s rights and
obligations from an interest are different
from another holder’s rights and
obligations, each holder’s interest
belongs to a separate class of interest.
An individual may hold more than one
class of interest in the same partnership
provided that each class grants the
individual different rights or
obligations. The existence of a
guaranteed payment described in
section 707(c) made to an individual for
services rendered to or on behalf of a
partnership, however, is not a factor in
determining the rights and obligations
of a class of interest.

(if) A service partner is a partner who
provides services to or on behalf of the
service partnership’s trade or business.
A partner is not considered to be a
service partner if that partner only
provides a de minimis amount of
services to or on behalf of the
partnership.

(iii) A service partnership is a
partnership substantially all the
activities of which involve the
performance of services in the fields of
health, law, engineering, architecture,
accounting, actuarial science, or
consulting.

(iv) A substantial interest in a class of
interest is determined based on all of the
relevant facts and circumstances.

In all cases, however, ownership of 20
percent or more of a specific class of
interest is considered substantial.

(i) Example. The following example
illustrates the principles of paragraphs
(9) and (h) of this section:

Example. (i) A, B, and C form LLC, a
limited liability company, under the laws of
State to engage in a business that is not a
service partnership described in paragraph
(h)(6)(iii) of this section. LLC, classified as a
partnership for federal tax purposes, allocates
all items of income, deduction, and credit of
LLC to A, B, and C in proportion to their
ownership of LLC. A and C each contribute
$1x for one LLC unit. B contributes $2x for
two LLC units. Each LLC unit entitles its
holder to receive 25 percent of LLC’s tax
items, including profits. A does not perform
services for LLC; however, each year B
receives a guaranteed payment of $6x for 600
hours of services rendered to LLC and C
receives a guaranteed payment of $10x for
1,000 hours of services rendered to LLC. C
also is elected LLC’s manager. Under State’s
law, C has the authority to contract on behalf
of LLC.

(i) Application of general rule of
paragraph (h)(2) of this section. A is treated
as a limited partner in LLC under paragraph
(h)(2) of this section because A is not liable
personally for debts of or claims against LLC,
A does not have authority to contract for LLC
under State’s law, and A does not participate
in LLC’s trade or business for more than 500
hours during the taxable year. Therefore, A’s
distributive share attributable to A’s LLC unit
is excluded from A’s net earnings from self-
employment under section 1402(a)(13).

(iii) Distributive share not included in net
earnings from self-employment under
paragraph (h)(4) of this section. B’s
guaranteed payment of $6x is included in B’s
net earnings from self-employment under
section 1402(a)(13). B is not treated as a
limited partner under paragraph (h)(2) of this
section because, although B is not liable for
debts of or claims against LLC and B does not
have authority to contract for LLC under
State’s law, B does participates in LLC’s trade
or business for more than 500 hours during
the taxable year. Further, B is not treated as
a limited partner under paragraph (h)(3) of
this section because B does not hold more
than one class of interest in LLC. However,

B is treated as a limited partner under
paragraph (h)(4) of this section because B is
not treated as a limited partner under
paragraph (h)(2) of this section solely because
B 1705participated in LLC’s business for more
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than 500 hours and because A is a limited
partner under paragraph (h)(2) of this section
who owns a substantial interest with rights
and obligations that are identical to B’s rights
and obligations. In this example, B’s
distributive share is deemed to be a return on
B’s investment in LLC and not remuneration
for B’s service to LLC. Thus, B’s distributive
share attributable to B’s two LLC units is not
net earnings from self-employment under
section 1402(a)(13).

(iv) Distributive share included in net
earnings from self-employment. C’s
guaranteed payment of $10x is included in
C’s net earnings from self-employment under
section 1402(a). In addition, C’s distributive
share attributable to C’s LLC unit also is net
earnings from self-employment under section
1402(a) because C is not a limited partner
under paragraphs (h)(2), (h)(3), or (h)(4) of
this section. C is not treated as a limited
partner under paragraph (h)(2) of this section
because C has the authority under State’s law
to enter into a binding contract on behalf of
LLC and because C participates in LLC’s
trade or business for more than 500 hours
during the taxable year. Further, C is not
treated as a limited partner under paragraph
(h)(3) of this section because C does not hold
more than one class of interest in LLC.
Finally, C is not treated as a limited partner
under paragraph (h)(4) of this section because
C has the power to bind LLC. Thus, C’s
guaranteed payment and distributive share
both are included in C’s net earnings from
self-employment under section 1402(a).

(j) Effective date. Paragraphs (d), (e),
(M, (9), (h), and (i) are applicable
beginning with the individual’s first
taxable year beginning on or after the
date this section is published as a final
regulation in the Federal Register.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 97-701 Filed 1-10-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3100
[WO-310-3110-02 1A]

Royalty Rate Reduction for Stripper Oil
Properties

AGENCY: Bureau of Land Management,
Interior.

ACTION: Review of regulations;
reopening of comment period.

SUMMARY: On November 4, 1996, the
Bureau of Land Management (BLM)
published a document in the Federal
Register announcing a review of the
royalty rate reducing reduction available
to producers of Federal stripper well
properties (61 FR 56651). The document
requested comments from the public on
the effectiveness of this program during

a 60-day period that ended on January
3, 1997. BLM has received numerous
requests from the public for additional
time to research this issue and is
reopening the comment period for an
additional 60 days.

DATES: Comments must be submitted on
or before March 14, 1997.

ADDRESSES: If you wish to comment you
may: (a) Hand-deliver comments to the
Bureau of Land Management,
Administrative Record, Room 401, 1620
L St., NW., Washington, DC; (b) Mail
comments to the Bureau of Land
Management, Administrative Record,
Room 401LS, 1849 C Street, NW,
Washington, DC 20240; or (c) Transmit
comments electronically via the Internet
to WOComment@wo.blm.gov. Please
include Attn: “Stripper Wells’” and your
name and address in your message. If
you do not receive a confirmation from
the system that we have received your
Internet message, contact us directly at
(202) 452-5030.

You will be able to review comments

at BLM’s Regulatory Affairs office,
Room 401, 1620 L St., NW.,
Washington, D.C., during regular
business hours (7:45 a.m. to 4:15 p.m.)
Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Wayne Melton, Roswell (NM) District
Office, (505) 627-0254.

Dated: January 8, 1997.

Frank Bruno,

Regulatory Affairs Group.

[FR Doc. 97-738 Filed 1-10-97; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 630 and 678
[1.D. 010297A]

Atlantic Swordfish Fishery; Atlantic
Shark Fishery; Public Hearings on
Draft Amendment 1 to the Fishery
Management Plan for Sharks of the
Atlantic Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public hearings; request for
comments.

SUMMARY: The Highly Migratory Species
Management Division (HMS Division)
will convene 11 public hearings on
Draft Amendment 1 to the Fishery
Management Plan for Sharks of the
Atlantic Ocean (Shark FMP) and a

proposed limited access system for the
Atlantic swordfish fishery. Draft
Amendment 1 will address a limited
access system for the Atlantic shark
fishery. Draft Amendment 1 to Fishery
Management Plan for Atlantic
Swordfish (Swordfish FMP), which will
address a limited access system for that
fishery, will be published in early
January.

DATES: Written comments on Draft
Amendment 1 to the Shark FMP will be
accepted until February 28, 1997. Public
hearings will be held in January and
February. See SUPPLEMENTARY
INFORMATION for specific dates and times
of the hearings.

ADDRESSES: Written comments should
be sent to William T. Hogarth, Acting
Chief, HMS Division, Office of
Sustainable Fisheries F/SF1, 1315 East-
West Highway, Silver Spring, MD 20910
(FAX: 301-713-1917). Clearly mark the
outside of the envelope “Limited Access
Comments.” Copies of the proposed rule
and draft amendment 1 to the Shark
FMP, which includes an environmental
assessment and regulatory impact
review, are available from Margo
Schulze at the same address. Public
hearings will be held in Maine,
Massachusetts, Rhode Island, New York,
New Jersey, North Carolina, Florida, and
Louisiana. See SUPPLEMENTARY
INFORMATION for locations of the
hearings.

FOR FURTHER INFORMATION CONTACT:
Margo Schulze, Fishery Biologist, or
James Chambers, Fishery Management
Specialist, HMS Division, 301-713—
2347.

SUPPLEMENTARY INFORMATION: Issues that
will be addressed in Draft Amendment
1 to the Shark FMP include: Proposed
implementation of a two-tiered permit
system consisting of directed and
incidental permits for the commercial
fishery, eligibility criteria for these
permits based on historical
participation, transferability provisions,
the permitting process, upgrading
restrictions, ownerships limits, and an
incidental permit catch limit. Draft
Amendment 1 to the Swordfish FMP
will be published in early January and
will address similar issues to those in
Draft Amendment 1 to the Shark FMP.

A complete description of the
measures, including the purpose and
need for the proposed action, is
contained in the proposed rule
published December 27, 1996 (61 FR
68202), and is not repeated here. Copies
of the proposed rule and Draft
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Amendment 1 to the Shark FMP may be
obtained by writing (see ADDRESSES) or
calling one of the contact persons (see
FOR FURTHER INFORMATION CONTACT).

To accommodate people unable to
attend a hearing or wishing to provide
additional comments, NMFS also
solicits written comments on the
proposed rule.

The public hearings are scheduled as
follows:

1. Thursday, January 30, 1997—North
Carolina Aquarium (Auditorium),
Airport Road, Manteo, NC 27954, (919)
473-3494, 7:00 p.m.—10:00 p.m.

2. Monday, February 3, 1997—
Barnegat Light Firehouse, 10th and
Boulevard Streets, Long Beach Island,
Barnegat Light, NJ 08006, (609) 494—
1280, 7:00 p.m.—10:00 p.m.

3. Wednesday, February 5, 1997—
Holiday Inn (Highland Room), 81
Riverside Street (exit 8 off Maine
Turnpike), Portland, ME 04103, (207)
774-5601, 7:00 p.m.—10:00 p.m.

4. Thursday, February 6, 1997—City
Hall (Commission Chambers, 1st floor),

100 North Andrews Avenue, Ft.
Lauderdale, FL 33301, (954) 761-5002,
3:00 p.m.—6:00 p.m.

5. Thursday, February 6, 1997—
Holiday Inn at the Crossings (Ballroom),
(near T.F. Green Airport), 801
Greenwich Avenue (exit 12A off 1-95),
Warwick, Rl 02886, (401) 732—6000,
7:00 p.m.- 10:00 p.m.

6. Friday, February 7, 1997—Monroe
County Public Library (Auditorium),
700 Fleming Street, Key West, FL 33040,
(305) 292-3595, 3:00 p.m.—6:00 p.m.

7. Friday, February 7, 1997—Fire
Hall, 12 Flamingo Avenue, Montauk,
NY 11954, (516) 668-5695, 7:00 p.m.—
10:00 p.m.

8. Thursday, February 13, 1997—
Madeira Beach City Hall (Auditorium),
300 Municipal Drive, Madeira Beach, FL
33708, (813) 3919951, 7:00 p.m.—10:00
p.m.

9. Friday, February 14, 1997—City
Hall (Commission Meeting Rm, 2nd
floor), 9 Harrison Avenue (Route 231),
Panama City, FL 32401, (904) 872-3010,
2:00 p.m.-5:00 p.m.

10. Saturday, February 15, 1997—
Quality Inn Midtown (Napoleon Room),
3900 Tulane Avenue, New Orleans, LA
70119, (504) 486-5541, 3:00 p.m.—6:00
p.m.

11. Wednesday, February 19, 1997—
NOAA, First Floor Conference Room
(AW611), Silver Spring Metro Center
Building 4, 1305 East-West Highway,
Silver Spring, MD 20910, (301) 713—
2227, 10:00 a.m.—12:00 p.m.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Margo Schulze
(see ADDRESSES) at least 15 days before
the hearing date.

Dated: January 7, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-698 Filed 1-7-97; 4:59 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Capital Construction Fund—
Deposit/Withdrawal Report.

Agency Form Number: NOAA 34-82.

OMB Number: 0648—-0041.

Type of Review: Renewal of an
existing collection.

Burden: 1,650 hours.

Number of Respondents: 4,000
respondents (5,000 responses).

Avg. Hours Per Response: 20 minutes.

Needs and Uses: Created by the
Merchant Marine Act, the Capital
Construction Fund program enables
fishermen to construct, reconstruct, or
under limited circumstances to acquire
fishing vessels with before-tax, rather
than after-tax dollars. Fishermen
holding Capital Construction Fund
Agreements are required to submit
annual information on their deposits
and withdrawals from their accounts.
The information is used to check
compliance with NOAA and IRS
requirements.

Affected Public: Businesses or other
for-profit organizations—commercial
fishermen, partnerships and
corporations with agreements.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Adele Morris,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
Acting DOC Forms Clearance Officer,
(202) 482-3272, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, N.W.,
Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Adele Morris, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, D.C. 20503.

Dated: January 7, 1997.
Linda Engelmeier,

Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.

[FR Doc. 97-685 Filed 1-10-97; 8:45 am]

BILLING CODE 3510-22-P

Bureau of Export Administration

Notification of Delivery Verification
Requirement

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before March 14, 1997.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker,
Department of Commerce, 14th &
Constitution Ave., NW, room 6877,
Washington, DC, 20230.

SUPPLEMENTARY INFORMATION:
|. Abstract

In order to increase the effectiveness
of export controls on international trade
in strategic commodities, certain
countries participate in the Import
Certificate/Delivery Verification (IV/DV)
procedure. Its purpose is to make sure
that strategic items are not diverted. The
clearance request is for the form used to
notify U.S. exporters that they must

obtain from their foreign consignee an
“Import Certificate.” This certificate,
which is issued by the foreign
government, certifies that the
commodities exported were actually
delivered to the foreign consignee.
When the certification has been
received, the U.S. exporter must
complete the BXA form and return it
along with the Import Certificate to
BXA.

1. Method of Collection

Submission of completed form and
Import Certificate.

I11. Data

OMB Number: 0694-0008.

Form Number: ITA 648—P.

Type of Review: Regular submission.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents: 2.

Estimated Time Per Response: 30
minutes per response.

Estimated Total Annual Burden
Hours: 1.

Estimated Total Annual Cost: $25
annually.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: January 7, 1997.
Linda Engelmeier,

Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.

[FR Doc. 97-683 Filed 1-10-97; 8:45 am]

BILLING CODE 3510-DEBT-P
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Reports of Sample Shipments of
Chemical Weapon Precursors

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before March 14, 1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker,
Department of Commerce, 14th and
Constitution Ave., NW, room 6877,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
l. Abstract

This collection of information will be
used to monitor sample shipments of
chemical weapon precursors in order to
facilitate and enforce provisions of the
Export Administration Regulations that
permit limited exports of sample
shipments without a validated export
license. The reports will be reviewed by
the Bureau of Export Administration to
monitor quantities and patterns of
shipments that might indicate
circumvention of the regulation by
entities seeking to acquire chemicals for
chemical weapons purposes.

I1. Method of Collection
Quarterly written report.
111. Data

OMB Number: 0694—0086.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
75.

Estimated Time Per Response: 30
minutes per response.

Estimated Total Annual Burden
Hours: 225.

Estimated Total Annual Cost:
$3,825—no cost to the public other than
providing the report.

1VV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: January 7, 1997.
Linda Engelmeier,

Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.

[FR Doc. 97-684 Filed 1-10-97; 8:45 am]

BILLING CODE 3510-DEBT-P

International Trade Administration

[A-570-844]

Notice of Final Determination of Sales
at Less Than Fair Value: Melamine
Institutional Dinnerware Products
From the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
David J. Goldberger, Katherine Johnson,
or Everett Kelly, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-4136, (202) 482-4929, or
(202) 482-4194, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“‘the Act’’) are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Rounds
Agreements Act (“URAA”).

Final Determination

We determine that melamine
institutional dinnerware products
(““MIDPs”) from the People’s Republic of
China (“PRC”) are being, or are likely to
be, sold in the United States at less than
fair value (“LTFV™), as provided in
section 735 of the Act.

Case History

Since the preliminary determination
in this investigation (Preliminary
Determination and Postponement of
Final Determination: Melamine
Institutional Dinnerware Products from
the PRC (61 FR 43337, August 22,
1996)), the following events have
occurred:

On August 22, 1996, Chen Hao
Xiamen alleged that the Department
made a ministerial error in its
preliminary determination. The
Department found that there was an
error made in the preliminary
determination; however, this error did
not result in a change of at least five
absolute percentage points in, but no
less than 25 percent of, the weighted-
average dumping margin calculated in
the preliminary determination.
Accordingly, no revision to the
preliminary determination was made.
(See Memorandum from the MIDP/PRC
Team to Louis Apple dated September
16, 1996.)

In September through November
1996, we verified the questionnaire
responses of the following participating
respondents and, where applicable,
their affiliates: Chen Hao (Xiamen)
Plastic Industrial Co. Ltd. (“‘Chen Hao
Xiamen’’), Dongguan Wan Chao
Melamine Products Co., Ltd.,
(““Dongguan’’), Gin Harvest Melamine
(Heyuan) Enterprises Co. Ltd. (“Gin
Harvest’’), Sam Choan Plastic Co. Ltd.
(““Sam Choan”’), and Tar-Hong
Melamine Xiamen Co. Ltd. (*“Tar
Hong™).

Additional published information (PI)
on surrogate values was submitted by
petitioner and respondents on
November 21, 1996. On November 22,
1996, the Department requested that
Chen Hao Xiamen, Dongguan, Sam
Choan, and Tar Hong submit new
computer tapes to include data
corrections identified through
verification. This information was
submitted on December 3 through 6,
1996.

Petitioner, the American Melamine
Institutional Tableware Association
(“AMITA”), and the respondents
submitted case briefs on November 26,
1996, and rebuttal briefs on December 4,
1996. The Department held a public
hearing for this investigation on
December 6, 1996.
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Scope of the Investigation

This investigation covers all items of
dinnerware (e.g., plates, cups, saucers,
bowls, creamers, gravy boats, serving
dishes, platters, and trays) that contain
at least 50 percent melamine by weight
and have a minimum wall thickness of
0.08 inch. This merchandise is
classifiable under subheadings
3924.10.20, 3924.10.30, and 3924.10.50
of the Harmonized Tariff Schedule of
the United States (““HTSUS”). Excluded
from the scope of investigation are
flatware products (e.g., knives, forks,
and spoons).

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this investigation is dispositive.

Period of Investigation

The period of investigation (POI) for
all participating companies is January 1,
1995, through December 31, 1995.

Separate Rates

Of the five responding exporters in
this investigation, three—Gin Harvest,
Tar Hong Xiamen, and Chen Hao
Xiamen (1) are wholly foreign-owned
and (2) make all sales to the United
States of merchandise produced by their
company through Taiwan parent
companies. Thus, we consider the
Taiwan-based parent to be the
respondent exporter in the proceeding.
No separate rates analysis is required for
these exporters. (See, e.g., Final
Determination of Sales at Less Than
Fair Value: Disposable Pocket Lighters
from the People’s Republic of China (60
FR 22359, 22361, May 5, 1995)).

Sam Choan is wholly foreign owned
but its sales to the United States are
made from its facilities in the PRC. For
this respondent, a separate rates
analysis is necessary to determine
whether it is independent from PRC
government control over its export
activities.

To establish whether a firm is
sufficiently independent from
government control to be entitled to a
separate rate, the Department analyzes
each exporting entity under a test
arising out of the Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China (56
FR 20588, May 6, 1991) and amplified
in Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China (59 FR
22585, May 2, 1994) (Silicon Carbide).
Under the separate rates criteria, the
Department assigns separate rates in
nonmarket economy cases only if
respondents can demonstrate the
absence of both de jure and de facto

governmental control over export
activities.

1. Absence of De Jure Control

Respondents have submitted for the
record the 1994 Foreign Trade Law of
the PRC, enacted by the State Council of
the central government of the PRC,
which demonstrates absence of de jure
control over the import and export of
goods from the PRC by ““foreign trade
operators.” The term “‘foreign trade
operators’ refers to legal persons and
other organizations engaged in foreign
trade activities in accordance with the
provisions of the 1994 law. The
companies also reported that MIDPs are
not included on any list of products that
may be subject to central government
export constraints.

In prior cases, the Department has
analyzed the provisions of the law that
the respondents have submitted in this
case and found that they establish an
absence of de jure control (see Final
Determination of Sales at Less Than
Fair Value: Bicycles from the People’s
Republic of China (61 FR 19026, April
30, 1996) (Bicycles)). We have no new
information in this proceeding which
would cause us to reconsider this
determination.

However, as in previous cases, there
is some evidence that the PRC central
government enactments have not been
implemented uniformly among different
sectors and/or jurisdictions in the PRC.
(See Silicon Carbide and Final
Determination of Sales at Less Than Fair
Value: Furfuryl Alcohol from the
People’s Republic of China (60 FR
22544, May 8, 1995) (Furfuryl Alcohol)).
Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether respondents are, in fact, subject
to a degree of governmental control
which would preclude the Department
from assigning separate rates.

2. Absence of De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by or subject to the approval of
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of

losses (see Silicon Carbide and Furfuryl
Alcohol).

Each company asserted, and we
verified, the following: (1) it establishes
its own export prices; (2) it negotiates
contracts, without guidance from any
governmental entities or organizations;
(3) it makes its own personnel
decisions; and (4) it retains the proceeds
of its export sales, uses profits according
to its business needs and has the
authority to sell its assets and to obtain
loans. In addition, questionnaire
responses on the record indicate that
pricing was company-specific during
the POI, which does not suggest
coordination among or common control
of exporters. During verification
proceedings, Department officials
viewed such evidence as sales
documents, company correspondence,
and bank statements. This information
supports a finding that there is a de
facto absence of governmental control of
export functions. Consequently, we
have determined that Dongguan and
Sam Choan have met the criteria for the
application of separate rates.

PRC-Wide Rate

Because some companies did not
respond to the questionnaire, we are
applying a single antidumping deposit
rate—the PRC-wide rate—to all
exporters in the PRC (except the five
participating exporters) based on our
presumption that those companies are
under common control by the PRC
government. See, e.g., Bicycles.

Facts Available

Pursuant to sections 776 (a) and (b) of
the Act, we have based the PRC-wide
rate on facts available, using adverse
inferences, because the non-responding
companies have failed to cooperate to
the best of their ability. Section
776(a)(2) of the Act provides that “if an
interested party or any other person—
(A) withholds information that has been
requested by the administering
authority, (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782,
(C) significantly impedes a proceeding
under this title, or (D) provides such
information but the information cannot
be verified as provided in section
782(i)—the administering authority
* * *ghall, subject to section 782(d),
use the facts otherwise available in
reaching the applicable determination
under this title.”

In addition, section 776(b) of the Act
provides that, if the Department finds
that an interested party “‘has failed to
cooperate by not acting to the best of its
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ability to comply with a request for
information,” the Department may use
information that is adverse to the
interests of that party as the facts
otherwise available. The statute also
provides that such an adverse inference
may be based on secondary information,
including information drawn from the
petition.

Section 776(c) of the Act provides that
where the Department relies on
‘“‘secondary information,” the
Department shall, to the extent
practicable, corroborate that information
from independent sources reasonably at
the Department’s disposal. The SAA,
accompanying the URAA, clarifies that
the petition is “‘secondary information.”
See, SAA at 870. The SAA also clarifies
that *‘corroborate’” means to determine
that the information used has probative
value. Id. However, where corroboration
is not practicable, the Department may
use uncorroborated information.

The exporters that did not respond in
any form to the Department’s
guestionnaire have not cooperated at all.
Further, absent a response, we must
presume government control of these
and all other PRC companies for which
we cannot make a separate rates
determination. Accordingly, consistent
with section 776(b)(1) of the Act, we
have applied, as total facts available the
margin alleged in the petition, as
adjusted by the Department. We
considered the petition as the most
appropriate information on the record to
form the basis for a dumping calculation
for these uncooperative respondents. In
accordance with section 776(c) of the
Act, we sought to corroborate the data
contained in the petition.

The petitioner based its allegation of
U.S. price on catalog prices of one of the
respondents. The factors used in the
petition are based on petitioner’s own
production experience. The factors in
the petition consistent with the factors
reported by responding companies on
the record of this investigation. The
surrogate values used by petitioner are
based on publicly available information.
Therefore, we detemine that further
corroboration of the facts available
margin is unnecessary.

We also applied adverse facts
available to Dongguan based on the fact
that we were unable to verify its
response. See Comment 20 in the
“Interested Party Comments’ section of
this notice, below.

Fair Value Comparisons

To determine whether respondents’
sales of the subject merchandise to the
United States were made at less than
fair value, we compared the export price
(EP) to the NV, as described in the

“Export Price” and “Normal Value”
sections of this notice. In accordance
with section 777A(d)(1)(A)(i), we
compared weighted-average EPs for the
POI to the factors of production.

Export Price and Constructed Export
Price

For Chen Hao Xiamen, Gin Harvest,
Sam Choan, and Tar Hong, when the
subject merchandise was sold directly to
the first unaffiliated purchaser in the
United States prior to importation and
when constructed export price (““CEP™)
methodology was not otherwise
indicated, we calculated the price of the
subject merchandise in the United
States in accordance with section 772(a)
of the Act. In addition, for Tar Hong,
where sales to the first unaffiliated
purchaser took place after importation
into the United States, we based the
price in the United States on CEP, in
accordance with section 772(b) of the
Act.

We excluded from our analysis all
sales of products with a minimum
thickness of less than 0.08 inch to the
extent mistakenly or erroneously
reported by the exporter in its sales
listing. For Tar Hong, we also excluded
all sales of three-piece sets where the
combined thickness of the three items
was less than 0.24 inch because we were
unable to determine piece-specific
prices and characteristics for such sets.
See Comment 10, below.

We corrected respondents’ data for
errors and omissions found at
verification. In addition, we made
company-specific adjustments as
follows:

1. Chen Hao Xiamen

The calculation of EP for purposes of
the final determination did not differ
from our preliminary calculations.

2. Dongguan

We based Dongguan’s final dumping
margin on adverse facts available. See
Comment 20.

3. Gin Harvest

We calculated EP in accordance with
our preliminary calculations, except for
the following changes based on
verification findings: (1) we excluded
sales of one product which we found to
be outside the scope of investigation; (2)
we corrected the reported movement
expenses for one sale; and (3) we
corrected for all sales the reported
distance from the factory to the port for
calculating the surrogate value for
foreign inland freight.

4. Sam Choan

We calculated EP in accordance with
our preliminary calculations, except
that we corrected the reported market-
economy brokerage expense for sales to
one customer based on verification
findings.

5. Tar Hong Xiamen

We calculated EP and CEP in
accordance with our preliminary
calculations, except as follows, based on
information derived at verification.

We recalculated discounts by
applying the reported discount
percentage to the gross unit price of the
sale. We also recalculated marine
insurance by applying a percentage
based on value, rather than based on
volume as reported, since this expense
was incurred on a value basis.

For CEP sales, we reallocated
movement expenses and added an
amount for unreported U.S. brokerage
expenses. We reallocated and corrected
indirect selling expenses, all freight
expenses not reported elsewhere (see
Comment 15), and other expenses not
reported elsewhere (see Comment 18).
In this reallocation, we recalculated by
dividing the combined POI expenses of
Tar Hong's two U.S. affiliates, by the
sum of the POI sales values from these
entities. We also recalculated reported
credit based on corrections to reported
payment dates.

Normal Value
A. Factors of Production

In accordance with section 773(c) of
the Act, we compared the NV calculated
according to the factors of production
methodology, except as noted below for
Chen Hao Xiamen. Where an input was
sourced from a market economy and
paid for in market economy currency,
we used the actual price paid for the
input to calculate the factors-based NV
in accordance our practice. See Lasko
Metal Products v. United States, 437 F.
3d 1442, 1443 (Fed. Cir.1994) (“‘Lasko™).
For all producers, we recalculated the
values for materials purchased from
market economies, based on our
verification findings. We excluded
Taiwan VAT assessed on Taiwan
material purchases (see Comment 3).

Furthermore, for Tar Hong, we added
PRC brokerage for market-economy
inputs. For Gin Harvest and Sam Choan,
the equivalent charges are included in
the reported movement expenses as
Hong Kong brokerage. In addition, for
Tar Hong and Gin Harvest we added
freight from the port to the factory for
inputs purchased from market
economies.
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In instances where inputs were
sourced domestically, we valued the
factors using published publicly
available information from Indonesia.
Reported unit factor quantities were
multiplied by Indonesian values. From
the available Indonesian surrogate
values we selected the surrogate values
based on the quality and
contemporaneity of data. As
appropriate, we adjusted input prices to
make them delivered prices. For those
values not contemporaneous with the
POI, we adjusted for inflation using
wholesale price indices published in the
International Monetary Fund’s
International Financial Statistics. For a
complete analysis of surrogate values,
see the Valuation Memorandum:
Preliminary Antidumping Duty
Determination of Melamine Institutional
Dinnerware Product from the People’s
Republic of China (PRC) dated August
14, 1996 (Preliminary Valuation
Memorandum), and the Valuation
Memorandum: Final Antidumping Duty
Determination of Melamine Institutional
Dinnerware Products (MIDP) from the
People’s Republic of China (PRC) dated
December 20, 1996 (Final Valuation
Memorandum).

We added amounts for overhead,
general expenses, interest and profit,
based on the experience of P.T. Multi
Raya Indah Abadi (Multiraya), an MIDP
producer in Indonesia (see, also,
Comment 2), as well as for packing
expenses incident to placing the
merchandise in condition packed and
ready for shipment to the United States.
We have recalculated the percentages
for overhead, selling, general and
administrative (SG&A), and interest
expenses using the detailed public
version of Multiraya’s financial
statement placed on the record of this
investigation by the respondents. In our
recalculations, as detailed in the
December 20, 1996 Final Valuation
Memorandum, we have eliminated the
source of possible double counting for
electricity alleged by respondents in
their case brief. For Tar Hong, we
calculated a value for the cost of
transporting material purchases from
the PRC port to the factory using the
surrogate value for truck freight. Based
on verification results, we revised
calculations for Gin Harvest, as follows.
We revised the value of freight for
certain material inputs to correct the
reported distance from the supplier to
the factory. We also revised reported
electricity consumption and reported
packing material consumption for
certain products. For Sam Choan,
because freight data for diesel fuel was
not reported, we applied facts available

based on the furthest distance to a
supplier cited in the response.

B. Multinational Corporation Provision

For Chen Hao Xiamen, petitioner
alleged that section 773(d)(3) of the Act,
the special rule for multinational
corporations, should be applied to Chen
Hao Xiamen’s NV. We have determined
that the record evidence for Chen Hao
Xiamen supports a finding that the first
two criteria of the MNC provision have
been met. In order to determine if the
third criterion was satisified, we
calculated NV for Taiwan-produced
merchandise (affiliated party NV) in
addition to calculating NV using the
factors of production methodology,
described above, to determine whether
affiliated party NV exceeded PRC NV.

We note that there are several ways in
which the third criterion may be
applied in this case. In the preliminary
determination, we found that the
affiliated party NV (price or COP, as
appropriate) exceeded the PRC NV for a
substantial majority (by quantity) of the
U.S. sales. An alternative approach is to
match each Taiwan transaction with its
most comparable PRC NV. For each
Taiwan transaction, the PRC NV and the
Taiwan price are compared to each
other; if the Taiwan price exceeds the
PRC NV for a preponderance of Taiwan
sales (by quantity), all comparisons of
EP to NV are made using Taiwan sales
as NV. Yet another approach is to
determine the number of models where
the Taiwan NV is higher than the NV
based on the factors of production.
Whichever approach to apply the third
criterion of the MNC provision is used,
however, the result in each case would
be to use the Taiwan NV. In any event,
whether or not the MNC provision
applies, the result would be the same—
a de minimis or zero margin for Chen
Hao Xiamen.

In applying Taiwan NV, we compared

Taiwan sales to Chen Hao Xiamen’s U.S.

sales in the same manner as discussed
in our preliminary determination,
except that we adjusted COP in the
following manner: a) we revised the
financial expense to exclude foreign
exchange gains, and to include the
interest expense associated with loans
from affiliated parties; and b) we
adjusted factory overhead expenses to
include an amount for pension
expenses. These changes are discussed
in detail in the final determination
notice in the companion Taiwan
investigation.

With regard to the calculation of Chen
Hao Xiamen'’s factors of production, at
verification, we found that Chen Hao
Xiamen did not account for a rebate in
its reported cost of melamine powder

purchased from a Taiwan supplier. We
do not have sufficient information on
the record to accurately allocate this
rebate to Chen Hao Xiamen'’s costs,
since neither Chen Hao Xiamen nor
Chen Hao Taiwan identified the total
amount of purchases from this supplier
that were eligible for this rebate, and
transferred to Chen Hao Xiamen, as
discussed in the Department’s
verification report of Chen Hao Taiwan.
Consequently, we have not adjusted
Chen Hao Xiamen’s melamine powder
costs for the rebate.

In addition, we added PRC brokerage
and freight from the port to the factory
for market-economy inputs. We also
calculated a value for the cost of
transporting material purchases from
the PRC port to the factory using the
surrogage value for truck freight.
Finally, we revised the reported
consumption of packing materials for
certain products, based on our findings
at verification.

For comparisons of Chen Hao
Xiamen'’s EP to NV based on Taiwan
prices, we made circumstance of sale
adjustments for differences in imputed
credit, bank charges incurred on U.S.
sales, and royalty expenses incurred in
Taiwan on Taiwan sales. As Chen Hao
Xiamen did not report credit expenses
and bank charges in its sales response,
we calculated these expenses using
payment information obtained during
verification. Chen Hao Taiwan, the
parent company, reported in its public
guestionnaire response that it did not
borrow in U.S. dollars and thus used the
average short-term interest in the United
States during the POI of 8.83 percent, as
reported in International Financial
Statistics, published by the International
Monetary Fund, to calculate imputed
credit for its U.S. sales. We applied this
same rate to calculate credit expenses
for Chen Hao Xiamen'’s U.S. sales.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by respondents for use in our
final determination. We used standard
verification procedures, including
examination of relevant accounting and
production records and original source
documents provided by respondents.

Interested Party Comments
General Comments

Comment 1: Scope of Investigation

Respondents argue that the scope of
investigation should be revised to
exclude melamine dinnerware that
exceeds a thickness of 0.08 inch and is
intended for retail markets when such
products are accompanied by
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appropriate certifications presented
upon importation to the United States.

Petitioner objects to respondents”
scope revision proposal because, it
believes, it has no legal or factual basis
and would result in an order that would
be very difficult to administer.
Petitioner further contends that
antidumping orders based on importer
certifications of use, such as the
proposal advocated by respondents, are
difficult to administer and should be
avoided where possible. Petitioner
argues that if respondents want to
produce merchandise for the retail
market that presents no scope issue,
respondents can produce merchandise
of a thinner wall thickness that falls
outside of the scope.

DOC Position. We agree with
petitioner. Petitioner has specifically
identified which merchandise is to be
covered by this proceeding, and the
scope reflects petitioner’s definition. As
we stated in Final Determination of
Sales at Less Than Fair Value: Carbon
and Alloy Steel Wire Rod from Brazil
(59 FR 5984, February 9, 1994),
[pletitioners’ scope definition is
afforded great weight because
petitioners can best determine from
what products they require relief. The
Department generally does not alter the
petitioner’s scope definition except to
clarify ambiguities in the language or
address administrability problems.
These circumstances are not present
here.

The petitioner has used a thickness of
more than 0.08 inch, not end use, to
define melamine “institutional”
dinnerware. The physical description in
the petition is clear, administrable and
not overly broad. Thus, we agree with
petitioner that there is no basis for
redefining the scope based on intended
channel of distribution or end use, as
respondents propose.

Comment 2: Calculation of Profit,
Overhead, SG&A, and Interest

Petitioner proposes that the
Department use a surrogate profit figure
based on sales made in the ordinary
course of trade by Indonesian producer,
Multiraya, the respondent in the
concurrent MIDP from Indonesia
investigation. Petitioner characterizes
the profit figure used at the preliminary
determination (i.e., as derived from
Multiraya’s 1995 financial statement) as
inappropriate because it covers non-
subject merchandise, below-cost sales,
and dumped export sales—all of which
petitioner contends should not be
included in the profit calculation.

Petitioner argues that the current law
is very clear in that, when available,
profit for a constructed value (CV)

calculation is home market profit.
Petitioner asserts that the Department’s
consistent practice has been to use
either the former statutory minimum of
eight percent or else a domestic, rather
than an export, profit value.

Respondents argue that the
Department should use the public
summaries of Multiraya’s 1995 financial
statement to calculate surrogate
overhead, SG&A, interest expense, and
profit. According to respondents,
Multiraya exports merchandise that is
virtually identical to that exported from
the PRC; therefore, Multiraya’s
company-wide profit rate is pertinent to
the valuation of PRC merchandise. To
the extent that the Department uses
Multiraya’s company-wide costs to
calculate constructed value in the
Indonesian proceeding, respondents
contend that it should also base
surrogate profit on company-wide
Multiraya data.

In addition, respondents argue that
petitioner’s profit calculation is contrary
to the Department’s practice of basing
NV in NME cases on export data.
Respondents contend that the
Department’s practice is meant to
ensure that product disparities like
those reflected in petitioner’s profit
calculation do not undermine the
accuracy of the CV. Moreover,
respondents claim that there is a
disparity between the products sold by
Multiraya in the home market and the
products exported by the PRC
companies; the vast majority of products
exported by the PRC respondents were
decorated and glazed, unlike
Multiraya’s home market sales, which
were virtually all undecorated and
unglazed. Therefore, the respondents
argue that the Department should use
the company-wide profit from
Multiraya’s public version financial
statement to calculate the applicable
surrogate profit percentage.

DOC Position. We agree with
petitioner and have used as surrogate
profit a percentage derived from
Multiraya’s public version questionnaire
response. In this investigation, we are
faced with the unusual situation of
having on the record both a public
financial statement from the surrogate
country as well as the public version
guestionnaire responses of the
Indonesian respondent in the
concurrent investigation. The
Department’s preference is to use the
most product-specific information
possible from the surrogate market to
calculate surrogate profit. Insofar as
publicly ranged data may be imprecise,
it would be speculative to rely on such
data as an accurate measure of whether
sales are below cost and outside the

ordinary course of trade. Accordingly,
for the purpose of deriving a surrogate
profit percentage, we have used all sales
in the public version, rather than
excluding allegedly below cost sales.

Comment 3: Tax Paid on Melamine
Purchased From Taiwan

Petitioner argues that the Department
should affirm its practice in the
preliminary determination and include
the tax paid by the PRC respondents on
purchases of melamine powder from
Taiwan in the valuation of material
costs. Petitioner asserts that the
respondents pay the Taiwan value
added tax (VAT) to unaffiliated
suppliers either directly or through
affiliated companies in Taiwan, and that
the tax imposes a net cost because the
PRC companies are not collecting the
VAT from their customers.
Consequently, petitioner contends that
the tax should be included in the
material cost calculation. Petitioner
claims that even if the Taiwan
government rebates to the respondent’s
affiliate any such tax collected, it does
not mean that the purchaser benefits
from the rebate.

Respondents argue that the
Department should exclude from the
market-economy prices of material
inputs the Taiwan VAT that was paid
upon purchase, but rebated or credited
upon export from Taiwan to the PRC.
Respondents assert that the Department
verified that Taiwan VAT paid on
materials purchased from Taiwan
suppliers is credited to the purchasers”
VAT liability account. As a result,
respondents claim that they receive a
benefit equal to the amount of VAT
paid. Thus, VAT is effectively not paid
on these exports.

DOC Position. We agree with
respondents. At verification, we
confirmed that Taiwan VAT on
melamine powder paid by the Taiwan
companies is offset by the VAT owed by
the PRC purchaser (respondent). This
offset is equivalent to a rebate since the
PRC purchaser receives a credit against
the VAT owed and does not have to pay
a VAT amount (as VAT owed is equal
to the amount of VAT paid). The net
effect is that the respondent incurs a
cost for melamine powder exclusive of
VAT. Accordingly, we have not added
VAT from the market economy to the
value of these inputs.

Comment 4: Use of Taiwan Prices for
Melamine Powder Purchased from PRC
Suppliers

Petitioner argues that the Department
should not use Taiwan prices for all
melamine powder purchased by PRC
producers if the producer has obtained
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some of its melamine powder from the
PRC. Petitioner claims that it is not
enough to provide that the market-
economy price may be disregarded
“where the amount purchased from a
market economy supplier is
insignificant” (Antidumping Duties;
Countervailing Duties; Notice of
Proposed Rulemaking, 61 FR 7,309,
7,345 (February 27, 1996)). According to
petitioner, it should be the other way
around—only if the amount purchased
within the non-market economy is
insignificant will it be appropriate to
use the price actually paid to market
economy suppliers of the input to
represent the overall cost of that factor
of production. Or, at a minimum,
petitioner argues, the overall value of
the factor in question should be a
weighted average of the surrogate value
and the market-economy price.

Respondents argue that petitioner
offers no reasonable justification as to
why the Department should not use
prices paid to market economy
suppliers to value melamine powder
purchased from a PRC supplier.
Respondents state the Department’s
practice is to use the price paid to a
market economy supplier (See e.g.
Bicycles) and that this practice has been
upheld by the Federal Circuit. Lasko
Metal Products, Inc. v. United States, 43
F.3d 11442 (Fed. Cir. 1994).

DOC Position. We agree with
respondents. When melamine powder
was purchased from a market economy,
we used the prices paid to market
economy suppliers to value this input,
even though the producer did not
purchase 100 percent of the melamine
powder from a market economy. We
believe that the market economy price is
the most appropriate basis for
determining the value of melamine
powder purchased from PRC suppliers.

Comment 5: Labor Rate Calculation

Petitioner argues that the
Department’s labor rate calculation
should reflect at most 50 weeks of work
time, as opposed to the 52-week work
year that was used in the preliminary
determination, because Attachment 4 of
the August 14, 1996, Preliminary
Valuation Memorandum notes that
employers in Indonesia are required to
provide paid annual leave of at least two
weeks per annum.

Respondents argue that just because
Indonesian employers are required to
give two weeks paid leave per year does
not mean that workers actually take two
weeks leave, but simply reflects the fact
that Indonesian workers have the option
of taking this time while receiving full
pay. Respondents therefore argue that
no adjustment is necessary to the labor

rate because the Department cannot
assume that the amount of leave
allowed by employers is actually taken
by workers.

DOC Position. We agree with
respondents that our labor rate
calculation is correct. We used monthly
labor rates from the 1995 issue of
Indonesia: A Brief Guide for Investors,
which already include paid leave and
other benefits, as detailed in the
Preliminary Valuation Memorandum.
We subsequently derived an hourly rate
from the monthly rates, which already
includes some benefits. Accordingly, we
believe that it would be speculative to
adjust the rate as reported for any
potentially used vacation days.

Comment 6: Inflation of Costs
Denominated in U.S. Dollars

Petitioner argues that the Department
made an error in its preliminary
determination by not inflating costs
denominated in U.S. dollars,
particularly those for cardboard and
containerization. Petitioner contends
that the costs in question are internal
Indonesian costs which which would
have been incurred in rupiahs, even if
they happened to have been expressed
in 1993 U.S. dollars. Petitioner claims
that the changes in the rupiah/dollar
exchange rate have not reflected the
considerable inflation in Indonesia in
recent years, so it is not appropriate to
leave these adjustments at their original
dollar amounts.

Respondents argue that, contrary to
petitioner’s suggestion, no adjustment or
conversion of figures denominated in
U.S. dollars is necessary. Respondents
argue that the Department has rejected
similar requests in other NME cases. In
this case, according to respondents, the
value and prices denominated in U.S.
dollars are subject to the risks and
opportunity costs associated with the
U.S. dollars, and are not affected by
Indonesian inflation. Respondents
contend that petitioner’s exchange rate
inflation adjustments and exchange rate
conversions would bring in numerous
factors that would distort the factor
value.

DOC Position. With regard to the
figures for cardboard and
containerization, we agree with
respondents that no adjustment or
conversion of figures denominated in
U.S. dollars is necessary. In accordance
with Department practice with regard to
NMEs, surrogate values reported in U.S.
dollars are not adjusted for inflation.
See Final Results of Antidumping Duty
Administrative Review: Tapered Roller
Bearings and Parts Thereof, Finished
and Unfinished from the Republic of
Hungary (56 FR 41819, August 23, 1991)

and Final Determination of Sales at Less
Than Fair Value: Ferrovanadium and
Nitrided Vanadium from the Russian
Federation (60 FR 27957, 27963, May
26, 1995). See Valuation Memorandum:
Preliminary Antidumping Duty
Determination of Ferrovanadium from
Russia dated December 27, 1994.

Comment 7: Duty on Melamine Powder

Petitioner believes that the
Department should increase the cost of
melamine powder imported into the
PRC by the PRC duty rate applicable to
such imports. Petitioner argues that
import duties are as much a feature of
non-market economies as they are of
market economies, and that the proper
rate in this case is the PRC duty rate.
Petitioner argues that inclusion of the
PRC duty rate is necessary to reflect the
producer’s actual cost for the imported
input.

Respondents argue that the
Department normally disregards such
rates since it deems all NME costs to be
unreliable. Respondents further argue
that the Department cannot accept the
valuation of PRC import duties yet
disregard all other PRC values and
expenses.

DOC Position. We agree with
respondents that we normally disregard
such a duty because it is a PRC cost
denominated in RMB. See Final
Determination of Sales at Less Than
Fair Value: Oscillating Fans and Ceiling
Fans from the People’s Republic of
China (56 FR 55271, October 25, 1991).
Accordingly, we have not increased the
cost of melamine imported into the PRC
by this duty rate.

Comment 8: Consumption and Yield
Information

Petitioner argues that verification
revealed Tar Hong'’s reported
consumption of both melamine powder
and LG powder to be grossly unreliable.
Petitioner states that if the Department
does not reject the factor consumption
data entirely, then an appropriate
adjustment would be to increase the
melamine powder consumption for all
Tar Hong products by the largest
percentage amount which the
Department found to be understated.
Petitioner argues that this adjustment is
conservative, given that four of the five
samples described in the verification
report were understated.

Similarly, petitioner claims that
verification establishes that Gin Harvest
maintains product specific yield
information, yet it reported an overall
yield figure which it applied to all of its
products. Petitioner further argues that,
because Gin Harvest produces and sells
very different products to the United
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States, these products necessarily have
dramatically different product-specific
yields. This sharply differing yield
result is fully consistent with the yield
information provided by the domestic
industry in this investigation, according
to petitioner. Petitioner argues that the
Department should not accept the
overall yield data supplied by Gin
Harvest because the issue of product-
specific yields has been raised
numerous times in this investigation,
yet Gin Harvest ignored its more
accurate data and submitted less
accurate data in order to obtain a lower
margin. Finally, petitioner claims that if
the Department accepts Gin Harvest’s
yield data, it should apply the overall
yield to each heat treatment step used
to produce each transaction listed in the
U.S. sales database.

Tar Hong asserts that the Department
verified its melamine powder and LG
powder consumption allocation
methodology and found no
discrepancies. Tar Hong further claims
that petitioner attacks the reliability of
its melamine powder and LG powder
allocations because of the production
sampling performed at the verification
in Xiamen. Although the Department’s
product sampling showed that per-unit,
product-specific consumption was
greater than that reported in some
instances, according to Tar Hong, many
variables (such as air temperature and
moisture content on the day of
production and the varying amounts of
powder actually put into the mold by
the individual workers) affect this
production process so that the per-unit
consumption figure will not be exactly
the same for each production run.
Accordingly, Tar Hong argues that the
Department should ignore petitioner’s
request to increase the melamine
powder consumption for all products
and instead use the figures reported by
Tar Hong.

Gin Harvest argues that it and other
respondents are unable to report
material consumption on a product-
specific basis. Gin Harvest claims that
although the Department noted that Gin
Harvest has some production process
records that would permit a calculation
of product-specific material
consumption, it also noted that such
records are not maintained for any
extended period of time by respondents
in the normal course of business. Gin
Harvest argues that it should not be
punished for failing to provide data that
it does not have.

DOC Position. The Department’s
preference is to use product-specific
data. Where such information does not
exist, the Department will use the most
specific and reasonable information

available (See, Final Determination of
Sales at Less Than Fair Value: Welded
Stainless Steel Pipe from Malaysia (59
FR 4023, 4027, January 28, 1994). With
regard to consumption, petitioner’s
argument relies on a selective reading of
the Tar Hong verification report.
Although our initial sampling, based
solely on material withdrawn from
inventory, indicated potential under-
reporting, a second, more
comprehensive sampling, which also
accounted for materials returned to
inventory, showed no consistent pattern
of under-or over-reporting (See Tar
Hong verification report at pages 24-25.)
Although the documents used in our
sampling could be used to calculate
product-specific yields, the only
documents we reviewed were
contemporaneous with verification, not
the POI. Verification revealed no
indication that Tar Hong retained
records at this level of detail (records
showing materials withdrawn and
returned to inventory) for more than a
week. Therefore, while our sampling
showed some variations between
products, there is no information on the
record to indicate that Tar Hong’s
overall production factor methodology
is distortive. In the absence of any other,
more specific allocation methodology
available to Tar Hong, we have accepted
its consumption factor reporting.

With regard to Gin Harvest’s yield
data, it reported an overall yield figure
because it claimed that its records do
not permit it to calculate product-
specific yield data. Our verification
revealed nothing to contradict the claim
that Gin Harvest does not maintain
product-specific yield data in its normal
course of business.

Further, petitioner’s proposed
adjustment methodology of applying the
yield percentage at every production
stage encountered is inconsistent with
the Department’s verification findings
regarding the manner in which the PRC
respondents, including Gin Harvest,
calculate yield. Petitioner’s
methodology incorrectly assumes that,
at each step (i.e., heat treatment,
decoration, and glazing), the producer
inspects the product and discards semi-
finished products which do not meet
specifications. However, as described in
the respondents’ questionnaire
responses, it is not until all production
steps have been completed that the
respondents discard off-specification
merchandise. That is, the overall yield
figure is calculated based on production
results after all production steps are
completed. There is no information on
the record to identify the actual yields
at each step of production based on the
POI production records maintained by

Gin Harvest. Applying this overall yield
to each production step would
effectively double-or triple-count the
rejection rate and thus unduly increase
Gin Harvest’s consumption factors. Gin
Harvest’s allocation was reasonable
based on the records available to it.
Accordingly, we have made no
adjustment to its reported material
consumption factors.

Company-Specific Comments
Tar Hong

Comment 9: Reporting of CEP and EP
Sales

Petitioner believes that Tar Hong
incorrectly reported certain CEP sales as
EP sales. Petitioner argues that the
burden of proof is on respondent to
satisfy the Department’s four-prong test
regarding the classification of U.S. sales
as cited in the Department of
Commerce, Antidumping Manual,
Chapter 7 at page 3 (revised 8/91).
Petitioner contends that in this case, Tar
Hong has not even addressed two of the
Department’s four criteria. Petitioner
argues that at verification, the
Department found that the U.S. entities
play a central role in these sales, which
resemble reported CEP sales in all
aspects, except that they are not
introduced into U.S. inventory.
According to petitioner, Tar Hong’s U.S.
affiliates have the authority to set the
price and the quantity of the potentially
dumped merchandise. Petitioner also
disagrees with Tar Hong’s contention
that the role of the U.S. affiliates is less
than that of the U.S. affiliates in the first
administrative review of Certain
Corrosion-Resistant Carbon Steel Flat
Products from Korea: Final Results of
Antidumping Duty Administrative
Review, 61 FR 18547, 18551 (April 26,
1996) (Carbon Steel). Petitioner argues
that the Korean firms in Carbon Steel
had full control of the U.S. sales, and
the U.S. affiliates were merely paper
processors, as evidenced by the
information placed on the record by the
Korean firms indicating that the U.S.
affiliates had no power to negotiate or
approve sales. Consequently, petitioner
argues that the Tar Hong sales in
question should be treated as CEP
transactions.

Tar Hong argues that it properly
classified certain sales as EP sales in
accordance with the Department’s three-
factor test, as stated in Carbon Steel.
First, Tar Hong claims that it has
demonstrated that the sales transaction
occurs prior to importation into the
United States. Secondly, Tar Hong states
that direct shipment from Tar Hong
Xiamen to the unrelated U.S. customers
is a normal commercial distribution
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channel used for these U.S. customers.
Lastly, Tar Hong asserts that the U.S.
affiliates perform limited liaison
functions serving primarily as
processors of sales-related
documentation and communication
links with the unrelated buyers.
Accordingly, Tar Hong claims that the
functions performed by its U.S. affiliates
are consistent with selling functions
that the Department has determined in
other cases to be of a kind that would
normally be undertaken by the exporter
(see Carbon Steel).

DOC Position. We agree with
respondents that these sales are
properly treated as EP sales. Based on
the record evidence, Tar Hong’s U.S.
affiliates are merely processors of sales-
related documentation and a
communication link with the unrelated
customers. Although these entities play
an important role in Tar Hong’s sales
and distribution process, that role is
limited to sales documentation
processing and communication links.
We find no compelling evidence in Tar
Hong’s responses or in our verification
findings to treat these sales as CEP sales.
Consistent with our approach in such
cases as Final Determination of Sales at
Less Than Fair Value: Coated
Groundwood Paper from Finland (56 FR
56363, November 4, 1991), we have
treated these sales as EP sales.

Comment 10: Transactions Involving
Dinnerware Sets

Petitioner states that Tar Hong
improperly included non-subject
merchandise in its reported sales when
it added the thicknesses of the
individual pieces of a set (plate, bowl,
and cup) together to determine whether
the dinnerware set was subject
merchandise. Similarly, petitioner
argues, pricing for dinnerware sets as
well as the factors of production was
reported on a combined basis using the
plate in the dinnerware set as the
identified product. Petitioner argues
that this grouping of data for sets was
contrary to the instructions in the
guestionnaire and prevents an item-by-
item fair value comparison. Petitioner
asserts that if the Department uses this
data, it should apply the highest margin
for any other transaction to all
transactions involving sets as facts
available.

Tar Hong contends that the
Department has data necessary to
calculate piece-specific margins for Tar
Hong'’s set sales and factors because the
Department verified that Tar Hong
reported the data for sales of products
sold in sets on the same basis it reported
the data for the factors of production for
these products.

DOC Position. We agree with Tar
Hong and have appropriately adjusted
our calculations to ensure a proper
comparison. We excluded all sales of
sets where the combined thickness is
less than 0.24 inch. We have considered
all pieces of a set to be subject
merchandise when measurements are
equal or greater than 0.24 inch.

Comment 11: Unit Price Reporting

Petitioner contends that, in addition
to the errors identified by the
Department concerning Tar Hong’s
reporting of U.S. unit prices on a per-
piece, rather than on a per-dozen, basis
for many sales, there is reason to believe
that there are additional errors of this
type which were not individually
identified by the Department.
Accordingly, petitioner asserts that the
Department should compare the margin
in the final determination for Tar Hong’s
sales of pieces with the margin
calculated on the sale of dozens or
cases, and if the margins for the piece
sales are lower than the margins for
dozens and cases, then, as facts
available, the piece calculations should
be disregarded and the sales of dozens
or cases should be relied upon for the
final determination.

Tar Hong argues that the errors found
in its unit reporting do not merit
application of facts available. Tar Hong
contends that the Department verified
that no other sales reported contained
such errors.

DOC Position. We examined this issue
at verification and are satisfied that the
record is complete and accurate with
respect to the reported quantities and
per-unit prices of U.S. sales.
Accordingly, we used the corrected
information in our calculations for the
final determination.

Comment 12: Production Quantity Data

Petitioner claims that the production
quantity data submitted by Tar Hong on
two prior occasions is grossly
inaccurate, and that Tar Hong’s shifting
stance regarding the amount of
merchandise produced during 1995
confirms that its most recent submission
on October 23, 1996, is not reliable.
Petitioner argues that the total
production quantity is a figure that is
fundamental to the integrity of the
submission, and that Tar Hong’s
repeated corrections leave no reasonable
basis to believe that its latest number is
accurate. Accordingly, petitioner argues,
the figure should be rejected.

Tar Hong claims that the Department
verified its production quantities and
confirmed the accuracy of its data.

DOC Position. We agree with Tar
Hong. We have accepted Tar Hong’s

explanation for the discrepancies and
have verified its response in this regard.
Section 782(e) of the Act states that the
Department shall not decline to
consider information that does not meet
all of its requirements if:

(1) The information is submitted by
the deadline established for its
submission, (2) the information can be
verified, (3) the information is not so
incomplete that it cannot serve as a
reliable basis for reaching the applicable
determination, (4) the interested party
has demonstrated that it acted to the
best of its ability in providing the
information and meeting the
requirements established by the
Department with respect to the
information, and (5) the information can
be used without undue difficulties.

Tar Hong’s information meets all of
these requirements. Accordingly, we
have no basis to conclude that the
earlier responses distorted the
Department’s analysis or otherwise
impeded this proceeding.

Comment 13: Total Sales Value

Petitioner states that Tar Hong has
dramatically overstated the unit price
on a number of U.S. sales transactions.
Petitioner contends that if the
Department concludes that the
application of general facts available for
Tar Hong is inappropriate (see Comment
19 below), it must adjust for this
exaggeration of submitted prices by
assuming that affected sales are of
products with margins, and deducting
the amount that the CEP and EP sales
values were overstated from total U.S.
price.

Tar Hong claims that any discrepancy
in its U.S. sales value reconciliation is
due to petitioner’s miscalculation of Tar
Hong'’s sales values. Tar Hong adds that
petitioner offers no explanation of its
calculation, and suggests that
petitioner’s calculation failed to
properly account for sales sold in units
of cases or dozens.

DOC Position. We agree with Tar
Hong. Petitioner misinterpreted the
information in a verification exhibit.
The document does not include the EP
sales booked in Taiwan; it applies only
to the sales booked in the United States.
Moreover, the exhibit cited by petitioner
is not the only document the
Department used to confirm Tar Hong'’s
sales reporting, as discussed in the
verification report. Based on the sum of
our verification findings, we found no
discrepancies in the total volume and
value of sales reported.

Comment 14: Ocean Freight

Petitioner argues that Tar Hong
incorrectly assumed that all ocean
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freight shipments were made in full
container loads and that, the reported
volumes of the master pack cartons,
which are the basis for the movement
charge allocations, are wrong. Petitioner
claims that although Tar Hong provided
revised information for the master pack
cartons at verification, this information
was not verified and therefore cannot be
used. Petitioner argues that for purposes
of the final determination, the container
load error must be corrected and that,
for the master carton error, either the
Department should use general facts
available or the highest unit freight
reported for each freight adjustment
affected by the errors.

Tar Hong contends that the
Department should accept its revised
allocation because the Department
found that Tar Hong’s volume-based
methodology to recalculate international
freight was supported by its records.

DOC Position. With regard to Tar
Hong’s ocean freight shipments, we
found that the majority were in fact
made in full container loads. Per our
instructions, Tar Hong has reallocated
EP ocean freight to account for our
verification findings. We have also
reallocated CEP ocean freight expenses
based on our verification findings. In
both situations, we consider the
allocations to be proper.

Furthermore, although we did not
specifically verify the revised
information submitted at verification
with regard to the volumes of the master
pack cartons, the remainder of Tar
Hong’s response was verified, and the
revised information is consistent with
Tar Hong'’s verified information.
Accordingly, we have accepted Tar
Hong’s information for the purpose of
recalculating CEP movement expenses.

Comment 15: U.S. Warehouse to
Customer Freight

Petitioner contends that Tar Hong’s
statements that it does not incur freight
charges from the U.S. warehouse to the
customer are unsupported. Petitioner
claims that the verification report notes
that Tar Hong’s invoices report terms of
CEP sales as “‘delivered”. Petitioner
therefore asserts that all freight expenses
from Tar Hong’s financial statements
should be allocated to CEP sales.

Tar Hong claims that the Department
verified that, notwithstanding the
printed “Delivered” term on Tar Hong’s
invoice, Tar Hong’s CEP customers
either come to Tar Hong’s warehouse
and pick up their purchased products,
or make their own freight arrangements.
Tar Hong asserts that the Department
verified that, for the few deliveries that
it made using its own vehicles, its
allocation methodology was reasonable.

DOC Position. We have accepted Tar
Hong’s explanation, but have
recalculated and reclassified freight
expenses based on our verification
findings. Tar Hong’s methodology
allocated freight expenses to all CEP
sales as a movement expense. That is,
Tar Hong made no attempt to identify
which particular sales may have
actually incurred warehouse to
customer freight. Since Tar Hong did
not, and could not, allocate this expense
only to those sales which incurred the
expense, we determine that it is
appropriate to treat all movement
expenses not otherwise accounted for
(i.e., warehouse to customer expenses)
as indirect selling expenses. In our
recalculation of indirect selling
expenses, we have also included an
amount for freight expenses identified
in the financial statements, but not
included in Tar Hong’s calculation. (See
Comment 18 below.) In this manner, we
have included all expenses related to
freight.

Comment 16: Packing Weights

Petitioner argues that it is clear from
the verification report that Tar Hong’s
packing weights are unreliable.
Petitioner contends that the Department
should increase the packing costs by the
largest percentage of under reporting
found at verification or, at the least,
increase these weights by an average of
the under reporting of the five samples.

Tar Hong argues that packing costs are
reliable and require no further
adjustment because the measured
weights of the packing materials were
within acceptable tolerances.

DOC Position. We agree with Tar
Hong. We verified that the packing
weights were within acceptable
tolerances.

Comment 17: Unreported Returns and
Claims

Petitioner states that where
verification exhibits show evidence of
returns and claims for Tar Hong that
were not reported as U.S. warranty
expenses or allowances, at a minimum,
the Department should apply
information from the verification and
adjust total U.S. price accordingly.

Tar Hong claims that petitioner’s
discovery of alleged unreported returns
and claims relate to nonsubject
merchandise. Accordingly, no
adjustment by the Department is
necessary.

DOC Position. We agree with Tar
Hong. We found no evidence at
verification of warranty claims for the
subject merchandise. Tar Hong’s
explanation is consistent with our
findings.

Comment 18: Unreported Movement
Charges

According to petitioner, the financial
statements of Tar Hong’s U.S. affiliates
indicate that there are certain expenses
that were incurred by respondent, but
not reported as selling expenses or
movement charges. Petitioner contends
that the Department should account for
these expenses by applying the total of
these amounts directly against the
margins.

Tar Hong states that the Department
verified that the allegedly unreported
charges were not direct selling expenses
or movement charges, as petitioner
claims. Accordingly, no adjustment to
the margin calculation is warranted.

DOC Position. We agree with
petitioner that these expenses should be
accounted for. However, we disagree
with petitioner’s contention that the
amount of the expenses should be
applied directly against the margins.
Petitioner offers no basis to consider
this approach and there is no precedent
for applying it here. Instead, we have
included these expenses as part of our
recalculation of indirect selling
expenses. As discussed above at
Comment 15, we have treated Tar
Hong’s unreported warehouse-to-
customer expenses as indirect selling
expenses. The additional expenses
identified by petitioner appear properly
classified in this instance as indirect
selling expenses as well.

Comment 19: Use of Facts Available for
Tar Hong

Petitioner argues that Tar Hong’s EP
and CEP prices are grossly overstated
through a series of reporting errors or
misstatements, including those
addressed above. Accordingly,
petitioner contends, the Department
cannot reasonably conclude that the
U.S. sales data base is reliable. Further,
petitioner contends that Tar Hong’s NV
data is also unreliable because, despite
numerous changes, Tar Hong’s total
production figure is inaccurate, its
treatment of sets makes a proper factors
analysis impossible, and the weights of
the reported products as well as the
packing materials are systematically
understated. Moreover, petitioner
claims that the corrections submitted at
verification should be rejected because
an entirely new factors database was
submitted and petitioner did not have a
meaningful opportunity to comment on
the new data. Petitioner concludes that
the Department should use facts
available because Tar Hong’s data is
unreliable and no acceptable means of
correction exists.
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Tar Hong argues that the Department
was able to verify all corrections to
source documents and the reason for the
corrections. Furthermore, according to
Tar Hong, there is no evidence that Tar
Hong failed to cooperate with the
Department by not acting to the best of
its ability to comply with requests for
information. Tar Hong believes that in
those situations where there are
discrepancies, the Department should
weigh the record evidence to determine
what type of change, if any, would be
the most probative of the issue under
consideration.

DOC Position. We do not agree with
petitioner’s assertion that Tar Hong’s
data is unreliable and no acceptable
means of correction exists. Moreover,
we do not agree with petitioner that Tar
Hong'’s revised factors database contains
entirely new data. As discussed in our
responses above, we have rejected many
of petitioner’s claims with regard to Tar
Hong’s data. The remaining errors are
minimal and do not undermine the
integrity of the response. Thus,
consistent with our approach in such
cases as Ferrosilicon from Brazil: Final
Results of Antidumping Duty
Administrative Review, 61 FR 59407
(November 22, 1996), the use of facts
available is not warranted in this
instance.

Dongguan

Comment 20: Facts Available

Petitioner argues that the seriousness
of the defects in Dongguan’s response is
evident in that the Department was
unable to verify its U.S. sales. Petitioner
claims that the verification report
records the Department’s efforts on this
critical issue, and confirms the suspect
nature of the data. For example,
petitioner cites the Department’s finding
in the verification report that no
confirmation of sales of the subject
merchandise to the corporate tax
statement was possible. Furthermore,
petitioner argues that the Department
was unable to complete a sales quantity
document trace and that Dongguan’s
sales records contained duplicate
invoices. Petitioner further contends
that a failed verification is basically the
same as a failure to respond at all and
facts available must be used.

Dongguan argues that, although the
Department was unable to tie the sales
beyond the general ledger, it also noted
that it did not observe any apparent
inconsistencies in the sales reporting, as
revised through verification. Dongguan
claims that all other aspects of the
accounting system were verified as
accurate and reliable. Dongguan also
claims that, although the Department

was unable to tie sales to the corporate
income tax statement, it was able to
verify the general integrity and
reliability of the sales reporting data
from the invoices to the response and to
its accounting system. Dongguan asserts
that the Department was also able to
verify that non-melamine sales income
reported in the accounting system was
posted accurately and reliably in the
corporate tax system. Accordingly,
Dongguan believes that the Department
need not apply facts available, given the
overall reliability of the accounting
system.

DOC Position.We agree with
petitioner. Dongguan’s failure to
reconcile its sales response beyond the
general ledger, coupled with the
absence of reliable alternative support
documentation, such as verifiable
sequential invoice records, leaves no
basis to accept the integrity of the sales
response and constitutes a verification
failure under Section 776(a)(2)(D) of the
Act. A complete verification failure also
renders a response unusable under
section 782(e) of the statute. A
verification failure of this magnitude
demonstrates Dongguan’s “failure to
cooperate by not acting to the best of its
ability to comply with our requests for
information.” Accordingly, for the
above-mentioned reasons, and
consistent with Pasta from Turkey, 61
FR 30309, 30312 (June 14, 1996), we
based Dongguan’s final dumping margin
on adverse facts available. In addition,
because this margin is based on facts
available, all other issues raised by the
parties concerning Dongguan are moot.

Sam Choan

Comment 21: Reporting Errors

Petitioner states that the verification
report identifies a large number of sales
transactions of nonsubject merchandise
that were included in the preliminary
determination. Petitioner further
contends that the difficulties
experienced by the Department in
verifying Sam Choan’s product weights
undermine the reliability of the
response and that Sam Choan’s response
should be rejected because none of these
transactions were accurately reported. If
the Department decides to use Sam
Choan’s data, petitioner asserts that the
weights for certain product codes must
be increased, consistent with the
verification findings.

Sam Choan argues that its revised
sales listing reflects the weights and
thicknesses verified by the Department.
Sam Choan further states that the
Department should exclude any
merchandise that does not fall within
the scope of investigation.

DOC Position. We have used the
weights, as corrected per our
verification, in our final determination.
We find no basis to conclude that errors
in the weight reporting affect the overall
integrity of the response. As described
in Ferrosilicon from Brazil: Final Results
of Antidumping Duty Administrative
Review, 61 FR 59407 (November 22,
1996), these errors are not substantial
and thus do not affect the integrity of
the response.

With regard to the reporting of out-of-
scope merchandise, we have excluded
this merchandise for purposes of the
final determination.

Chen Hao Xiamen

Comment 22: Application of the
Multinational Corporation Provision

Chen Hao Xiamen argues that the
Department’s application of the MNC
rule in this case is not supported by the
statute because the Department has
failed to demonstrate that the special
and unique circumstances required for
application of the MNC rule are present
in this investigation. Furthermore,
according to Chen Hao Xiamen, its
reported factors of production have been
verified and accurate surrogate country
information exists to value the factors of
production. In addition, Chen Hao
Xiamen argues that the Department’s
application of the MNC provision
arbitrarily assumes that a “‘proper
comparison’ based on the factors of
production and surrogate valuation is
impossible for Chen Hao Xiamen, but is
possible for all other respondents.
Accordingly, for purposes of the final
determination, Chen Hao Xiamen
believes that the Department should not
apply the MNC rule to Chen Hao
Xiamen and instead should apply the
surrogate country data to value its
factors of production.

Petitioner objects to respondents’
claim that the MNC provision does not
apply to the Chen Hao respondents.
Petitioner argues that respondents
misstate the law when they claim that
the MNC provision applies only when a
comparison based on the factors of
production and surrogate valuation is
not possible. According to petitioner,
there is no requirement that it be
impossible to determine NV in the
exporting country. Moreover, petitioner
argues that the very close cooperation
between the Chen Hao companies,
confirmed at verification, makes a
compelling case for application of the
MNC to prevent the use of the the PRC
company as an export platform. Finally,
petitioner believes that given the very
substantial changes it believes should be
made to the factors analysis, the NV for
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the PRC may exceed that of Taiwan.
However, if the NV for Taiwan remains
higher, as was the case in the
preliminary determination, the
petitioner urges that the Department
once again apply the MNC provision.

DOC Position. The MNC rule applies
when the criteria of section 773(d) of the
Act are met, regardless of whether a
comparison based on factors is
otherwise possible. For Chen Hao
Xiamen, we have determined that the
record evidence supports a finding that
the first criterion of the MNC provision
(ownership of the production facilities
in the exporting country by an entity
with production facilities located in
another country) has been met. The
second criterion of the MNC provision
(concerning viability of the PRC market)
has been met, per se, because Chen Hao
Xiamen, the PRC exporter, did not make
any sales at all in the PRC market during
the POI.

The third criterion was also met
because Taiwan NV exceeded NV based
on the factors of production. See “B.
Multinational Corporation Provision”
section of this notice.

Comment 23: Melamine Consumption

Petitioner states that the verification
confirmed that Chen Hao Xiamen used
a methodology that leads to an
understatement of melamine powder
consumption. Petitioner argues that
Chen Hao Xiamen’s methodology is in
contrast to the other PRC respondents
and should be restated to include all
POI consumption.

Petitioner further argues that the
verification report makes clear that
Chen Hao Xiamen could have provided
yields on a product-specific basis but
instead reported an average that hides
the peaks and valleys in yields.
Petitioner claims that if the Department
accepts Chen Hao Xiamen’s yield data,
it should apply the overall yield to each
heat treatment step indicated for each
transaction in the U.S. sales database.

Chen Hao Xiamen argues that it
accurately reported its melamine
powder consumption and petitioner has
provided no reasonable basis as to why
restating melamine powder
consumption from a batch-by-batch
basis to a total POI basis would be any
more accurate than its current reporting.
Accordingly, Chen Hao Xiamen believes
that the Department should ignore
petitioner’s suggestion.

Chen Hao Xiamen further argues that
it could not have provided product-
specific yields. It provided yields on a
production batch basis, which it claims
is the most specific data available
related to material consumption. Chen
Hao Xiamen further argues that it

should not be punished for failing to
provide data that it does not have.

DOC Position. With regard to
consumption, we agree with Chen Hao
Xiamen. Our verification results confirm
the reliability of Chen Hao Xiamen’s
data. Accordingly, we have used Chen
Hao Xiamen’s reported consumption
figures, as corrected through
verification, in our analysis.

Moreover, although the Department
prefers product-specific yield
information, where such information
does not exist, the Department will use
the most specific information available.
In this instance, Chen Hao Xiamen
reported yields on a batch specific basis.
Further, we have no evidence on the
record that the Chen Hao Xiamen’s
methodology is distortive of its
experience during the POI. Accordingly,
we have rejected petitioner’s arguments
and accepted Chen Hao Xiamen’s
reported yield data, as verified by the
Department.

Comment 24: Selling Expense
Adjustment

Petitioner contends that, for
comparisons of EP to NV based on
Taiwan sales or Taiwan CV, EP and NV
must be adjusted for selling expenses.
Petitioner argues that the Department
erred in not adjusting for U.S. selling
expenses when the basis for NV was
Chen Hao Taiwan’s price or CV in
comparing EP to NV for Chen Hao
Xiamen. Although Chen Hao Xiamen
did not provide U.S. selling expense
information, according to petitioner,
credit expense can be calculated from
the verification exhibits.

Chen Hao argues that the Department
should not adjust Chen Hao Xiamen’s
EP when the basis for NV is Chen Hao
Taiwan’s price or CV. Chen Hao further
argues that imputing selling expenses
where the Department never provided
respondents with an opportunity to
present that information would be
arbitrary and unfair.

DOC Position. We agree with
petitioner that for comparisons of EP to
NV based on Taiwan sales or Taiwan
CV, EP and NV must be adjusted for
selling expenses. See “B. Multinational
Corporation Provision’ section of this
notice.

Comment 25: Product Weights

Petitioner asserts that because
verification showed that for six products
sampled, the weight verified was greater
than the weight reported, Chen Hao
Xiamen thus systematically under-
reported its product weights. Petitioner
contends that to correct the data, the
Department should increase the
reported product weights by two

percent, which is the degree of under
reporting identified for one of the
products examined at verification.

Chen Hao Xiamen claims that it did
not systematically under report its
product weights, as claimed by
petitioner. Chen Hao Xiamen argues
that, given that products produced from
the same production batch may have
different weights due to varying
amounts of melamine input powder,
this degree of discrepancy between the
reported and verified weights is well
within an acceptable tolerance of
reliability.

DOC Position. We agree with Chen
Hao Xiamen. We note that the weighing
of the subject merchandise is inherently
somewhat imprecise, and that the
verified weights were within acceptable
limits.

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank.

Section 773A(a) of the Act directs the
Department to convert foreign
currencies based on the dollar exchange
rate in effect on the date of sale of the
subject merchandise, except if it is
established that a currency transaction
on forward markets is directly linked to
an export sale. When a company
demonstrates that a sale on forward
markets is directly linked to a particular
export sale in order to minimize its
exposure to exchange rate losses, the
Department will use the rate of
exchange in the forward currency sale
agreement.

Section 773A(a) also directs the
Department to use a daily exchange rate
in order to convert foreign currencies
into U.S. dollars unless the daily rate
involves a fluctuation. It is the
Department’s practice to find that a
fluctuation exists when the daily
exchange rate differs from the
benchmark rate by 2.25 percent. The
benchmark is defined as the moving
average of rates for the past 40 business
days. When we determine a fluctuation
to have existed, we substitute the
benchmark rate for the daily rate, in
accordance with established practice.
Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone a sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks.
(For an explanation of this method, see
Policy Bulletin 96-1: Currency
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Conversions (61 FR 9434, March 8,
1996).) Such an adjustment period is
required only when a foreign currency
is appreciating against the U.S. dollar.
The use of an adjustment period was not
warranted in this case because the New
Taiwan dollar did not undergo a
sustained movement, nor were there
currency fluctuations during the POI.

Continuation of Suspension of
Liquidation

For Chen Hao Xiamen, Gin Harvest,
and Sam Choan, we calculated a zero or
de minimis margin. Consistent with
Pencils, merchandise that is sold by
these producers but manufactured by
other producers will be subject to the
order, if issued. Entries of such
merchandise will be subject to the
“PRC-wide” rate.

In accordance with section 733(d)(1)
of the Act and 735(c)(1), we are
directing the Customs Service to
continue to suspend liquidation of all
entries of MIDPS from the PRC, that are
entered, or withdrawn from warehouse
for consumption, on or after the date of
publication of this notice in the Federal
Register, except for entries of
merchandise manufactured by those
producers receiving a zero or de
minimis margin. The Customs Service to
require a cash deposit or posting of a
bond equal to the estimated amount by
which the NV exceeds the EP as
indicated in the chart below. This
suspension of liquidation will remain in
effect until further notice.

The weighted-average dumping
margins are as follows:

Manufacturer/pro-
ducer/exporter

Weighted-average
margin percentage

Chen Hao Xiamen ....
Gin Harvest
Sam Choan
Tar Hong Xiamen
PRC-Wide Rate

0.97 (de minimis).
0.47 (de minimis).
0.04 (de minimis).
2.74.

The PRC-Wide rate applies to all
entries of subject merchandise except
for entries from exporters/factories that
are identified individually above.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States. If the ITC
determines that material injury, or
threat of material injury, does not exist,
the proceeding will be terminated and
all securities posted will be refunded or
canceled. If the ITC determines that

such injury does exist, the Department
will issue an antidumping duty order
directing Customs officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.
This determination is published
pursuant to section 735(d) of the Act.

Dated: January 6, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-752 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-DS-P

[A-560-801]

Notice of Final Determination of Sales
at Less Than Fair Value: Melamine
Institutional Dinnerware Products
From Indonesia

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 13, 1997.
FOR FURTHER INFORMATION CONTACT:
Everett Kelly or David J. Goldberger,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-4194 or (202) 482-4136,
respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“‘the Act”’) are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Rounds
Agreements Act (“URAA”).

Final Determination

We determine that melamine
institutional dinnerware products
(“MIDPs™) from Indonesia are being, or
are likely to be, sold in the United States
at less than fair value (““LTFV"’), as
provided in section 735 of the Act.

Case History

Since the preliminary determination
in this investigation (Notice of
Preliminary Determination and
Postponement of Final Determination:
Melamine Institutional Dinnerware
Products from Indonesia (61 FR 43333,
August 22, 1996), the following events
have occurred:

In September 1996, we verified the
guestionnaire responses of P. T. Multi
Raya Indah Abadi (Multiraya). On
November 22, 1996, the Department

requested Multiraya to submit new
computer tapes to include data
corrections identified through
verification. This information was
submitted on December 5, 1996.
Petitioner, the American Melamine
Institutional Tableware Association
(“AMITA’), and Multiraya submitted
case briefs on November 26, 1996, and
rebuttal briefs on December 3, 1996. The
Department held a public hearing for
this investigation on December 5, 1996.

Scope of Investigation

This investigation covers all items of
dinnerware (e.g., plates, cups, saucers,
bowls, creamers, gravy boats, serving
dishes, platters, and trays) that contain
at least 50 percent melamine by weight
and have a minimum wall thickness of
0.08 inch. This merchandise is
classifiable under subheadings
3924.10.20, 3924.10.30, and 3924.10.50
of the Harmonized Tariff Schedule of
the United States (““HTSUS’). Excluded
from the scope of investigation are
flatware products (e.g., knives, forks,
and spoons).

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this investigation is dispositive.

Period of Investigation

The period of investigation (“POI"") is
January 1, 1995, through December 31,
1995.

Fair Value Comparisons
A. P.T. Mayer Crocodile

We did not receive a response to our
questionnaire from P.T. Mayer
Crocodile, an exporter of the subject
merchandise during the POI. Because
P.T. Mayer Crocodile failed to submit
information that the Department
specifically requested, we must base our
determination for that company on the
facts available in accordance with
section 776 of the Act. Section 776(b)
provides that an adverse inference may
be used against a party that has failed
to cooperate by not acting to the best of
its ability to comply with a request for
information. Because P.T. Mayer
Crocodile has failed to respond, the
Department has determined that, in
selecting from among the facts
otherwise available, an adverse
inference is warranted.

Section 776(c) of the Act provides that
where the Department selects from
among the facts otherwise available and
relies on ‘‘secondary information,” the
Department shall, to the extent
practicable, corroborate that information
from independent sources reasonably at
the Department’s disposal. See The
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Statement of Administrative Action
accompanying the URAA, H.R. Doc. No.
316, 103d Cong., 2d Sess at 870 (1994)
(“SAA").

In this proceeding, we considered the
petition as the most appropriate
information on the record to form the
basis for a dumping calculation for this
uncooperative respondent. In
accordance with section 776(c) of the
Act, we attempted to corroborate the
data contained in the petition.
Specifically, the petitioner based both
the export price and normal value in the
petition on Multiraya’s ex-factory prices
for nine-inch plates obtained from a
market research report. We compared
the petitioner’s submitted price data to
actual prices reported in Multiraya’s
guestionnaire response for products of
the same size and shape. We found the
Multiraya normal value data from the
market research report appears to be
consistent with the normal value data
reported in Multiraya’s questionnaire
response. Thus, we consider the normal
value data in the petition to have been
corroborated and will therefore utilize
such data in our margin calculation for
P.T. Mayer Crocodile.

We did not, however, consider the
export price from the petition to be
corroborated because the Multiraya
export price data in the market research
report was substantially different from
the data reported by Multiraya in its
guestionnaire response which was
confirmed through verification.
Therefore, we have not used the export
price in the petition. In selecting from
among the facts otherwise available
with regard to export price, we have
used the lowest ex-factory export price
reported by Multiraya for a nine-inch
plate. We found this information to be
sufficiently adverse to effectuate the
purpose of the statute, and we also note
that the number of EP sales to select
from was small. We compared that
export price to the ex-factory normal
value used in the petition in order to
calculate a margin for P. T. Mayer
Crocodile.

B. Multiraya

To determine whether Multiraya’s
sales of the subject merchandise to the
United States were made at less than
fair value, we compared the Export
Price (“EP”) to the Normal Value
(““NV”), as described in the “Export
Price”” and “Normal Value” sections of
this notice. As set forth in section
773(a)(1)(B)(i) of the Act, we calculated
NV based on sales at the same level of
trade as the U.S. sale. In accordance
with section 777A(d)(1)(A)(i), we
compared the weighted-average EP to
the weighted-average NV during the

POI. In determining averaging groups
for comparison purposes, we considered
the appropriateness of such factors as
physical characteristics.

(i) Physical Characteristics

In accordance with section 771(16) of
the Act, we considered all products
covered by the description in the
““Scope of Investigation™ section of this
notice, produced in Indonesia by
Multiraya and sold in the home market
during the POI, to be foreign like
products for purposes of determining
appropriate product comparisons to
U.S. sales. Where there were no sales of
identical merchandise in the home
market to compare to U.S. sales, we
compared U.S. sales to the next most
similar foreign like product on the basis
of the characteristics listed in the
Department’s antidumping
guestionnaire. In making the product
comparisons, we relied on the following
criteria (listed in order of preference):
shape type (i.e., flat, e.g., plates, trays,
saucers, etc.; or container, e.g., bowls,
cups, etc.), specific shape, diameter
(where applicable), length (where
applicable), capacity (where applicable),
thickness, design (i.e., whether or not a
design is stamped into the piece), and
glazing (i.e., where a design is present,
whether or not it is also glazed).

(ii) Level of Trade

Multiraya did not claim a difference
in level of trade. Our findings at
verification confirmed that Multiraya
performed essentially the same selling
activities for each reported home market
and U.S. marketing stage. Accordingly,
we find that no level of trade differences
exists between any sales in either the
home market or U.S. market. Therefore,
all price comparisons are at the same
level of trade and an adjustment
pursuant to section 773(a)(7)(A) is
unwarranted.

Export Price

In accordance with subsections 772(a)
and (c) of the Act, we calculated EP for
Multiraya where the subject
merchandise was sold directly to the
first unaffiliated purchaser in the United
States prior to importation and use of
constructed export price (“‘CEP”) was
not otherwise warranted based on the
facts of record (See Comment 17).

Normal Value

Cost of Production Analysis

As discussed in the preliminary
determination, based on the petitioner’s
allegations, the Department found
reasonable grounds to believe or suspect
that Multiraya made sales in the home
market at prices below the cost of

producing the subject merchandise. As
a result, the Department initiated an
investigation to determine whether
Multiraya made home market sales
during the POI at prices below the cost
of production (COP) within the meaning
of section 773(b) of the Act.

Before making any fair value
comparisons, we conducted the COP
analysis described below.

A. Calculation of COP

We calculated the COP based on the
sum of Multiraya’s reported cost of
materials and fabrication for the foreign
like product, plus amounts for home
market selling, general and
administrative expenses (“‘SG&A’’) and
packing costs in accordance with
section 773(b)(3) of the Act.

We adjusted Multiraya’s raw material
costs to include the change in the work-
in-process inventory (see Comment 4).

B. Test of Home Market Prices

We used Multiraya’s adjusted
weighted-average COP for the POI. We
compared the weighted-average COP
figures to home market sales of the
foreign like product as required under
section 773(b) of the Act, in order to
determine whether these sales had been
made at below-cost prices within an
extended period of time, in substantial
guantities, and not at prices which
permit recovery of all costs within a
reasonable period of time. On a product-
specific basis, we compared the COP to
the home market prices, less any
applicable movement charges and direct
selling expenses. As in our preliminary
determination, we did not deduct
indirect selling expenses from the home
market price because these expenses
were included in the G&A portion of
COP. We recalculated the total material
costs by including work-in-process (see
Comment 4).

C. Results of COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of a
respondent’s home market sales for a
model are at prices less than the COP,
we do not disregard any below-cost
sales of that model because we
determine that the below-cost sales were
not made within an extended period of
time in “‘substantial quantities.” Where
20 percent or more of a respondent’s
home market sales of a given model
during the POI are at prices less than
COP, we disregard the below-cost sales
because they are (1) made within an
extended period of time in substantial
guantities in accordance with sections
773(b)(2) (B) and (C) of the Act, and (2)
based on comparisons of prices to
weighted-average COPs for the POI,



Federal Register / Vol. 62, No. 8 / Monday, January 13, 1997 / Notices

1721

were at prices which would not permit
the recovery of all costs within a
reasonable period of time in accordance
with section

773(b)(2)(D) of the Act. The results of
our cost test for Multiraya indicated that
for certain home market models less
than 20 percent of the sales of the model
were at prices below COP. We therefore
retained all sales of the model in our
analysis and used them as the basis for
determining NV. Our cost test for
Multiraya also indicated that within an
extended period of time (one year, in
accordance with section 773(b)(2)(B) of
the Act), for certain home market
models more than 20 percent of the
home market sales were sold at prices
below COP. In accordance with section
773(b)(1) of the Act, we therefore
excluded these below-cost sales from
our analysis and used the remaining
above-cost sales as the basis for
determining NV.

D. Calculation of Constructed Value
(CV)

In accordance with section 773(e) of
the Act, we calculated CV based on the
sum of Multiraya’s cost of materials,
fabrication, selling, general, and
administrative expenses (“‘SG&A™), and
profit, plus U.S. packing costs as
reported in the U.S. sales database. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A and profit on
the amounts incurred and realized by
the respondent in connection with the
production and sale of the foreign like
product in the ordinary course of trade,
for consumption in the foreign country.
We calculated Multiraya’s CV based on
the methodology described above for the
calculation of COP.

Price to Price Comparisons

Where we compared CV to export
prices, we deducted from CV the
weighted-average home market direct
selling expenses and added the
weighted-average U.S. product-specific
direct selling expenses (where
appropriate) in accordance with section
773(a)(8) of the Act. We calculated
price-based normal value using the
same methodology used in the
preliminary determination, with the
following exceptions: (1) We disallowed
Multiraya’s warranty claim as a
circumstance of sale warranty claim
adjustment (see, Comment 8) and 2) We
recalculated home market credit to
reflect verification findings (see
Comment 7).

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of

the U.S. sales as certified by the Federal
Reserve Bank. Section 773A(a) of the
Act directs the Department to use a
daily exchange rate in order to convert
foreign currencies into U.S. dollars
unless the daily rate involves a
fluctuation. It is the Department’s
practice to find that a fluctuation exists
when the daily exchange rate differs
from the benchmark rate by 2.25
percent. The benchmark is defined as
the moving average of rates for the past
40 business days. When we determine a
fluctuation to have existed, we
substitute the benchmark rate for the
daily rate, in accordance with
established practice. Further, section
773A(b) directs the Department to allow
a 60-day adjustment period when a
currency has undergone a sustained
movement. A sustained movement has
occurred when the weekly average of
actual daily rates exceeds the weekly
average of benchmark rates by more
than five percent for eight consecutive
weeks, see Change in Policy Regarding
Currency Conversions, 61 FR 9434
(March 8, 1996). Such an adjustment
period is required only when a foreign
currency is appreciating against the U.S.
dollar. The use of an adjustment period
was not warranted in this case because
the Indonesian rupiah did not undergo
a sustained movement, nor were there
currency fluctuations during the POI.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by Multiraya for use in our
final determination. We used standard
verification procedures, including
examination of relevant accounting and
production records and original source
documents provided by respondents.

Interested Party Comments

Comment 1: Scope of Investigation

Respondents argue that the scope of
this investigation should be revised to
exclude melamine dinnerware that
exceeds a thickness of 0.08 inch and is
intended for retail markets when such
products are accompanied by
appropriate certifications presented
upon importation to the United States.

Petitioner objects to respondents”
scope revision proposal because, it
believes, it has no legal or factual basis
and would result in an order that would
be very difficult to administer.
Petitioner further contends that
antidumping orders based on importer
certifications of use, such as the
proposal advocated by respondents, are
difficult to administer and should be
avoided where possible. Petitioner
argues that if respondents want to

produce merchandise for the retail
market that presents no scope issue,
respondents can produce merchandise
of a thinner wall thickness that falls
outside of the scope.

DOC Position

We agree with petitioner. Petitioner
has specifically identified which
merchandise is to be covered by this
proceeding, and the scope reflects
petitioner’s definition. As we stated in
Final Determination of Sales at Less
Than Fair Value: Carbon and Alloy
Steel Wire Rod from Brazil (59 FR 5984,
February 9, 1994), [p]etitioners’ scope
definition is afforded great weight
because petitioners can best determine
from what products they require relief.
The Department generally does not alter
the petitioner’s scope definition except
to clarify ambiguities in the language or
address administrability problems.
These circumstances are not present
here.

The petitioner has used a thickness of
more than 0.08 inch, not end use, to
define melamine “institutional”
dinnerware. The physical description in
the petition is clear, administrable and
not overly broad. Thus, we agree with
petitioner that there is no basis for
redefining the scope based on intended
channel of distribution or end use, as
respondents propose.

Comment 2: Alleged Underreporting of
U.S. Sales

Petitioner states that information on
Multiraya’s U.S. invoices reviewed at
verification demonstrates that Multiraya
seriously underreported its U.S. sales
because the data taken from the invoices
establishes that the product weight
reported by Multiraya is less than that
found on the actual invoices. Further,
petitioner claims Multiraya
compounded its underreporting of U.S
sales by not providing the Department
with an explanation during the
verification to validate the weight
discrepancy. Therefore, petitioner
asserts the Department should rely on
adverse facts available for the final
margin calculation for Multiraya.
However, if the Department were to
determine that facts available should
not be applied to Multiraya, petitioner
suggests that at a minimum, the
Department should apply partial facts
available and treat the unreported
quantities as “‘free merchandise.”

Multiraya argues that it did not
underreport any U.S. sales, and that
petitioner’s arguments claiming
Multiraya has underreported its U.S.
sales is based on petitioner’s
misunderstanding of the information on
the record. Multiraya adds that the
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Department verified that it did not ship
anything to the U.S. other than the
subject merchandise in the quantities
listed. Therefore, Multiraya argues that
petitioner’s claim that it has ““ghost” or
“free”” merchandise is false. Finally,
Multiraya argues that the differences in
weight do not constitute underreporting
of its sales to the United States.

DOC Position

We verified that Multiraya sold
subject merchandise by the number of
pieces and not by weight, and that
Multiraya keeps track of its sales by the
number of pieces sold. Multiraya’s sales
reporting was based on the quantity
sold, not on the weight of the
merchandise. For purposes of
responding to the Department’s
guestionnaire, Multiraya reported actual
weights, which we verified. Thus, the
discrepancies in the weight actually
reported to the Department and the
“standard’’ weights which were listed
on the U.S. invoices for purposes of
duty drawback payments to the
Indonesian government are not evidence
of any misrepresentation on Multiraya’s
part. Therefore, we disagree with
petitioner’s allegation that, since the
standard weight and the actual weight
differed, Multiraya actually shipped
additional “free merchandise” to the
U.S. Accordingly, we have used
Multiraya’s response for our final
determination.

Comment 3: Product Characteristics

Petitioner states that, based on the
Department’s verification of Multiraya’s
sales data, Multiraya’s reporting of
product characteristics (i.e., shape,
capacity, weight and thickness) is
replete with errors. As a result,
petitioner argues that the errors make it
impossible for the Department to
accurately use home market sales data
to identify the proper comparisons to
U.S. sales. Therefore, petitioner claims
that the Department should rely on the
facts available for Multiraya’s final
margin calculation.

Multiraya argues that, although
certain product characteristics were
misreported for some products (i.e.,
capacity and thickness), the Department
did not find any discrepancies in more
determinative characteristics such as
length, width, and diameter. Multiraya
argues that such misreporting will have
an insignificant effect on model
matching.

DOC Position

We agree with petitioner’s allegation
that Multiraya misreported certain
product characteristics such as the
weight and thickness of the product.

However, we have concluded that these
errors are minor with regard to both the
product matching criteria and the extent
of the incorrect reporting. We have
corrected those errors accordingly. We
determined that Multiraya misreported
the thickness of some of its products
because of the point of measurement
used for reporting to the Department.
We did not specify in the Department’s
guestionnaire where the appropriate
point of measurement would be, hence
there were differences between the
Department’s measurement at
verification and Multiraya’s
measurement. We have also determined
that the more determinative product
characteristics were, in fact, reported
correctly (see Memorandum from MIDP
Team to Louis Apple, Acting Office
Director, August 12, 1996). Therefore,
we have rejected petitioner’s argument
that facts available are required as a
result of the differences in Multiraya
product matching characteristics.

Comment 4: Work-in-Process Inventory
(WIP)

Petitioner claims that Multiraya
underreported its material costs by
excluding the costs of WIP inventory
and points to Multiraya’s own
submission indicating that WIP
decreased from the beginning of the year
to year-end. Petitioner states that
Multiraya reported only those inputs
withdrawn from raw material inventory
during the POI, but that the change in
Multiraya’s WIP inventory should also
have been included as part of the
material costs. Since opening WIP is
much greater than closing WIP,
petitioner claims that Multiraya’s
exclusion of the change in WIP
significantly distorted the costs. As a
result of Multiraya’s deficient response,
and the inability of the Department to
verify the data completely, petitioner
claims that the Department should
apply total facts available for
Multiraya’s final margin calculation.

Multiraya argues that the Department
performed numerous tests on its
production costs at verification and
found no information to indicate that
Multiraya had under-reported its costs
due to changes in WIP or any other
factor. Moreover, Multiraya argues that
WIP is irrelevant unless raw material
costs fluctuate during the year, and the
Department verified that Multiraya’s
cost of raw materials did not fluctuate
during that time period.

DOC Position

We agree with petitioner that
Multiraya’s reported production costs
are understated; however, we disagree
with petitioner’s suggestion that the

remedy for this error is to apply total
facts available. Multiraya reported its
per-unit costs based on the cost incurred
during the period (without considering
the WIP balances), allocated over the
total amount of finished goods
produced. Because Multiraya failed to
include the change in WIP (which
represents the costs of semi-finished
goods that were completed during the
period) the reported costs are
understated. We have corrected for this
understatement by allocating the net
change in WIP balances to all of the
goods produced. This allocation was
accomplished by determining the
percentage relationship between the
change in WIP and the reported material
cost.

Further, we disagree with Multiraya’s
assertion that the change in WIP is only
significant when the price of raw
materials is fluctuating, because the
change in WIP represents costs incurred
to produce the units recorded as
finished goods in this period, thus the
amount can be significant.

Comment 5: Transaction and Product-
Specific Yields

Petitioner contends that verification
revealed that Multiraya could have
calculated product-specific yields for
home market sales based on stock cards
and sales invoices. By Multiraya
maintaining its claim that it could not
calculate more specific yields and thus
using an average yield, it has in effect
minimized its dumping margin.
Consequently, petitioner argues that this
is another reason for the Department
should apply total facts available.

Multiraya states that it did not
maintain production records in its
normal course of business that would
have enabled it to calculate product-
specific yields. Multiraya contends that
petitioner has misunderstood
Multiraya’s accounting system.
Multiraya explains that, because it
tracks its consumption of imported
melamine powder for purposes of
supporting duty drawback claims with
the Indonesian government, it can link
the purchase of imported melamine
powder specifically to the production of
melamine dinnerware sold for export. In
so far as, Multiraya does not receive a
duty drawback refund for domestic
melamine, it had no reason to track
yields for products that use domestic
melamine powder. Thus, Multiraya
states that it cannot link the purchase of
domestic melamine powder to specific
production and sale of melamine
dinnerware products. As a result,
Multiraya asserts that would be unable
to calculate product-specific or batch-
specific production yields for products
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manufactured from domestic melamine
powder. Accordingly, Multiraya
contends that it is unfair for the
Department to apply facts available for
failure to provide information on
product-specific yields that cannot be
derived from its records.

DOC Position

The Department’s preference is to use
product-specific cost data, which
includes product specific yield results,
for calculating COP and CV. The
Department uses the most specific and
reasonable allocation methodology
possible given the available data (see
Final Determination at Sales Less Than
Fair Value: Welded Stainless Steel Pipe
From Malaysia, 59 FR 4023, 4027,
January 28, 1994). In this instance,
Multiraya reported its costs based on
overall yield information because it
claimed that its records do not permit it
to calculate cost data on a more specific
basis. Our verification revealed nothing
to contradict Multiraya’s claim that it
does not maintain product-specific yield
data in its normal course of business.
The accounting records petitioner
identified could arguably be used to
calculate an average yield for each
specific order. Nevertheless, compiling
and aggregating this data would not
provide product-specific yield
information as petitioner claims.
Instead, this calculation would result in
average yield data, which would be no
more specific than the information
provided by Multiraya. Accordingly, we
have accepted Multiraya’s average yield
rate calculation which we tested at
verification.

Comment 6: Land Rental

Petitioner claims that Multiraya failed
to disclose until verification that it
leased land from an affiliated party for
use in its dinnerware business, and that
Multiraya was unable to demonstrate
the arm’s length pricing of the land rent.
Citing Indonesian financial statistics for
support its contention that the rent
expense is too low, petitioner argues
that this lease amount must be adjusted
to reflect the true cost of Multiraya’s
lease and cites

Multiraya argues that rental payments
as affiliated party transactions are
merely another form of capital
contribution by shareholders and the
Department’s practice is to ignore such
intracompany transfers, regardless of
whether they relate to sales or
production. Multiraya explains that the
land was owned by a company official
or “*shareholder’” who contributed the
land to Multiraya for a fixed payment.
Thus, according to Multiraya, the rent

the shareholder receives is equivalent to
a dividend or profit sharing amount.

DOC Position

We verified that Multiraya reported
the land rental expense that was
reflected in its financial statements. We
analyzed the amount of the recorded
expense in relation to the total costs and
the overhead expense and noted that the
reported amount is immaterial. Further
the effect of adjusting the recorded
amount by the inflation rate
experienced from 1991 until the POI, as
requested by the petitioner, is also
immaterial as petitioner has not shown
any substantial link between inflation in
Indonesia and the land rental costs.
Accordingly, we have accepted the land
rental amount as the figure recorded in
the financial statement.

Comment 7: Home Market Credit
Expenses

Petitioner states that Multiraya
overstated its home market credit
expenses for most reported transactions.
Petitioner argues that the Department
should either recalculate or disallow
entirely the claimed credit expense.

Multiraya argues that the
overstatement of home market credit
expense is directly related to a computer
programming error and should not
warrant applying facts available.
Multiraya requests that the Department
use verified information for its final
margin calculation.

DOC Position

We agree with petitioner that
Multiraya’s home market credit
expenses were overstated, and we also
agree that it is appropriate to recalculate
these expenses to correct the error. At
verification, the Department found that,
aside from a computer error, the
reported credit expenses were accurate.
This computer error does not warrant
the application of facts available. In
response to the Department’s request,
Multiraya has resubmitted corrected
payment dates. Hence, we have
recalculated the home market credit
expense using the corrected information
submitted by Multiraya.

Comment 8: Home Market Warranty
Expense

Petitioner claims that Multiraya
improperly allocated home market
warranty expenses over all sales, instead
of on a more specific basis. According
to petitioner, verification demonstrated
that Multiraya could have calculated
this expense on a customer-specific
basis. Accordingly, petitioner contends
the Department should treat the claimed
warranty amount as an indirect selling

expense rather than a direct selling
expense.

Multiraya argues that the
Department’s practice with respect to
warranty expenses does not require a
respondent to report a sale-by-sale
breakdown of direct warranty expenses.
Contrary to petitioner’s claim, Multiraya
argues that verification proved its
warranty expenses are directly related to
the subject merchandise because the
expenses were incurred for melamine
institutional dinnerware products. In
addition, Multiraya argues that given its
accounting records, an overall allocation
methodology was the only feasible
method available for it to calculate its
warranty expense. Multiraya argues that
a customer-specific methodology would
not provide any greater accuracy than
an overall warranty expense
methodology.

DOC Position

It is the burden of the respondent to
demonstrate it is entitled to an
adjustment under the Act. At
verification, Multiraya was unable to
provide any documentation to support
its claim for warranty expenses. Rather,
the claimed warranty expenses had been
derived from Multiraya’s best estimate
and not based on actual results. Because
Multiraya was unable to meet its
burden, we are calculating normal value
without adjustment for home market
warranty expenses.

Comment 9: Home Market Inland
Freight

Petitioner claims that Multiraya’s
reported home market freight expense
claim could not be verified and
contained many discrepancies.
Specifically that Multiraya’s reported
freight expenses was deficient because it
did not reflect: (1) Use of diesel fuel,
rather than gasoline as reported, (2) lack
of documentation to support an
allocation methodology of how it
determined the freight per transaction,
and (3) inclusion of non subject-
merchandise.

Multiraya argues that its reported
home market freight expenses were
verified. As such, Multiraya states that
it has reported its home market inland
freight expense to the best of its ability,
and recommends that the Department
not apply facts available to its final
margin calculation.

DOC Position

The Department’s preference is that,
wherever possible, freight adjustments
should be reported on a sale-by-sale
basis, rather than an overall basis (see,
e.g., Final Results of Antidumping Duty
Administrative Review: Replacement
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Parts for Self-Propelled Bituminous
Paving Equipment from Canada 56 FR
47451, 47455, September 19, 1991). If a
respondent does not maintain its
records to enable freight expense
reporting at this level, then our
preference is to apply an allocation
methodology at the most specific level
permitted by a respondent’s records,
unless a respondent can demonstrate
that doing so is overly burdensome or
that its alternative methodology is
representative and non-distortive of
transaction-specific sales. Multiraya
allocated all home market freight by
weight over all home market sales
inclusive of subject and non-subject
merchandise. Verification did not
contradict Multiraya’s claim that it is
unable to report freight expenses on a
transaction-specific basis. The non-
subject merchandise included in the
freight allocation is all melamine
products not covered by the scope of
this investigation. In so far as we find
that expense allocation of melamine
product weight, it is a reasonable
approach to account for the inclusion of
non-subject merchandise in the reported
freight expenses. We have accepted a
Multiraya’s methodology as
representative and non-distortive of
transaction-specific sales information
(see Final Determination of Sales at Less
than Fair Value: Oil Country Tubular
Goods from Korea, 60 FR 33561, June
28, 1995).

Comment 10: Understating of U.S.
Credit Expenses

Petitioner claims that Multiraya
improperly calculated reported credit
on U.S. sales by reporting shipment date
as the date of ocean shipment, rather
than as the date of factory shipment. To
correct this error, petitioner argues that
the Department should recalculate
credit using invoice date as shipment
date.

Multiraya responds that it correctly
reported the shipment date for this
expense based on the date from the bill
of lading because it is on that date that
the merchandise left the factory.

DOC Position

We have accepted Multiraya’s
reported credit expense, because at
verification we found no evidence to
indicate any differences between the
date of factory shipment and the bill of
lading date, i.e., shipment date.

Comment 11: U.S. Dollar Interest Rate
vs Rupiah Interest Rate

Petitioner states that, although
Multiraya invoices its U.S. customer in
U.S. dollars, it ultimately receives
payment in Indonesian rupiahs because

the bank converts the customer’s
payment. As a result, petitioner claims
that Multiraya’s opportunity cost is
incurred in rupiah, not dollars.
Therefore, petitioner argues that the
Department should apply a rupiah
interest rate to calculate U.S. credit
expenses.

Multiraya argues that the Department
properly applied a U.S. dollar rate to the
calculation of U.S. credit expenses.
Multiraya states that the fact that it
ultimately receives payment for its
dollar-denominated sales in rupiahs is
not determinative. However, Multiraya
states that it invoices its customers in
U.S. dollars, and its customers pay in
U.S. dollars via letter of credit.
Therefore, its opportunity costs are
properly associated with U.S. dollars.

DOC Position

We agree with Multiraya’s claim that
based on the facts in this investigation
the opportunity cost experienced by
Multiraya was in U.S. dollars. The
Department’s policy is to calculate
imputed credit costs using a weighted
average short term borrowing which
reflects the currency in which the sale
was invoiced. Consistent with the
Department’s practice we have
determined no credit cost adjustments
are warranted. (See, e.g., Final
Determination at Sales Less Than Fair
Value: Pasta from Turkey, 61 FR 30309,
30324 (June 14, 1996)).

Comment 12: Duty Drawback Claim

Petitioner claims that Multiraya
improperly included as an offset to
costs, drawbacks on duties paid prior to
the POI. Petitioner argues that the
Department should deny Multiraya’s
duty drawback claim entirely. Petitioner
argues that Multiraya’s duty amount
should be lowered because: (1)
Multiraya did not include duties
associated with opening WIP, ( 2)
Multiraya recorded material costs
inclusive of duties, and (3) Multiraya’s
WIP that was incorporated in materials
was not included in reported material
costs. Finally, petitioner states that
Multiraya did not demonstrate a tie
between the quantity of imported
melamine powder on which the duty
was paid and the quantity of exports of
imported melamine upon which the
drawback was received. For the above-
mentioned reasons, petitioner argues
that the Department should reject
Multiraya’s claim for a duty drawback
in its final margin calculation.

Multiraya argues that it reported its
duty drawback refund based on duties
paid before the POI in an effort to reflect
actual refunds received during the POL.
Further, Multiraya argues that

petitioner’s claim with regard to
unreported duty on the change in WIP
is irrelevant to the reported duty
drawback amount because the
Department requires a respondent to
report duty drawback claims on the
same basis as it receives duty drawback
refunds. Multiraya states that the
absence of WIP costs and quantities
from its calculation of reported costs is
not beneficial to its final margin
calculation. Multiraya states that, at
verification, the Department confirmed
that all imported melamine was indeed
used in exported melamine production
during the POI.

DOC Position

As discussed in Comment 4, we
believe that the change in WIP should
be included in the total material costs,
and we have adjusted the total cost of
melamine production to take this into
account. However, we do not agree with
petitioner that Multiraya has not
demonstrated that it is entitled to a duty
drawback. We verified Multiraya’s duty
drawback process, its method of
tracking total duties paid and weights
and quantities of production and
determined it was appropriate.
Accordingly, there is no basis to deny
Multiraya’s duty drawback claim (See
Verification Report at page 11 and Cost
Verification Exhibit 109).

Comment 13: Exclusion of Excise Tax
From Material Costs

Petitioner argues that Multiraya’s
claim of an income tax credit for excise
taxes paid on exported melamine
products is incorrect and should not
have been reported as duty drawback
because said excise tax is not supported
by a link between imports and exports.
In addition, petitioner states that Cost
Verification Exhibit 111 indicates that
the income tax is allocated over a large
number of products, including domestic
products. Petitioner claims that there is
no information on the record to suggest
that this tax credit is directly linked to
export or export quantities exclusively.
Since the burden of proof to support its
claim is with Multiraya, petitioner
argues the Department must deny
Multiraya’s duty drawback claim for an
income tax credit for paid excise taxes.

Multiraya argues that Cost
Verification Exhibit 109 clearly details
that import duties and value added tax
paid on imported melamine powder
were eventually recovered via a tax
credit on exported melamine
dinnerware products. Thus, Multiraya
argues, the Department should accept
the duty drawback claim.
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DOC Position

We agree with Multiraya. We verified
that Multiraya’s excise tax was imposed
on imported melamine powder (which
was used to produce MIDP for export)
and was credited through the income
tax return upon export of the finished
product. Accordingly, the claimed
drawback amount was properly
classified (see Cost Verification Exhibit
111).

Comment 14: Foreign Inland Freight

Petitioner claims that Multiraya
improperly reported a U.S. sale without
including the foreign inland freight
expense incurred on that sale based on
the Department’s verification
information. Because of this exclusion
petitioner contends that the Department
should apply facts available and assign
the highest amount of foreign inland
freight to this sale in the calculation of
Multiraya’s final margin.

Multiraya argues that it properly
reported foreign inland freight for all its
U.S. sales. Multiraya contends that
foreign inland freight should not have
been applied to the U.S. sale at issue
because it in fact was not shipped via
ground transportation.

DOC Position

We agree with Multiraya. We verified
that foreign inland freight was properly
applied to U.S. sales and, for the sale in
question, we find that foreign inland
freight expenses were not incurred (see
Verification Exhibit 13 and 19).

Comment 15: U.S. Warranty Expenses

Petitioner contends that Multiraya
failed to report warranty expenses
incurred on U.S. sales. Petitioner states
that the Department’s verification of
sales documents and customer files
revealed that although Multiraya did not
have a formal warranty policy, it
allowed customers to return
unsatisfactory merchandise, which is
the equivalent of a warranty expense.
Consequently, petitioner contends that
the Department should apply facts
available to Multiraya’s final margin
calculation.

Multiraya responds that it did not
incur any warranty expenses on U.S.
sales. Multiraya states that the
Department verified that it did not grant
any warranty-related claims during the
POI. In addition, Multiraya contends
that the Department’s reconciliation of
U.S. sales to Multiraya’s financial
statements at verification proved that its
U.S. customer did not receive any
credits toward its payment to Multiraya.

DOC Position

Although the Department’s
verification report indicates that
Multiraya’s customers are able to return
unsatisfactory merchandise, at
verification we did not find any
evidence to suggest that Multiraya is
contractually obligated to provide credit
or any other redress for unsatisfactory
merchandise. Therefore we do not
consider this informal return policy to
constitute a warranty obligation
associated with Multiraya’s sales.
Accordingly we determined that
Multiraya does not incur warranty
expenses and application of facts
available is not warranted.

Comment 16: U.S. Containerization
Costs

Petitioner states that Multiraya failed
to report containerization expenses on
U.S. sales. Therefore, petitioner
contends that the Department should
estimate the expense to be equal to labor
costs for packing or use the public
record figure for Indonesian
containerization and include this
amount in the final determination
margin calculations.

Multiraya argues that the costs of
containerization are included in
Multiraya’s reported expenses.

DOC Position

We agree with Multiraya. We verified
that costs associated with
containerization are included in
Multiraya’s packing expenses. (See
Verification Exhibit 17).

Comment 17: U.S. Sales Treated as
Affiliated Party Sales

Petitioner claims that information on
the record indicates a close supplier
relationship between Multiraya and its
sole U.S. customer. Consequently,
petitioner states Multiraya’s failure to
provide all the information to the
Department relevant to its affiliation is
equivalent to Multiraya submitting a
seriously deficient response. Further,
petitioner states that the Department
verified all U.S. sales are made to one
customer and would fall within the
definition of affiliated party set forth in
Section 771(33) of the Tariff Act. In
addition, petitioner argues that there is
clearly an exclusive seller/purchaser
relationship with respect to shipments
of the subject merchandise from
Indonesia to the United States. As a
result of Multiraya’s failure to provide
the Department with the information
required to calculate CEP for its U.S.
sales, petitioner suggests that the
Department apply facts available, as set
forth in the petition, to the final margin
calculation for Multiraya.

Multiraya states there is not an
affiliation with its sole U.S. customer, as
neither has the authority or is in the
position to exercise restraint or
discretion over the other. Multiraya
states that Multiraya and its customer
do not have an exclusive business
relationship, as Multiraya is not the
only supplier of the subject
merchandise for the U.S. customer.
Multiraya states that the Department
reviewed supporting documentation
that demonstrated that Multiraya, in
fact, has sought new business and other
customers. In addition, Multiraya states
that there is no corporate relationship
between it and its U.S. customer.
Multiraya states that the Department
reviewed its corporate documentation
and did not find any reference to the
U.S. customer’s owners, directors, or
managers.

DOC Position

We disagree that Multiraya’s U.S.
sales should be classified as CEP sales
because we do not find that the
evidence establishes that the sole U.S.
importer and Multiraya are affiliated
parties. Section 771(33)(G) of the Act
provides, inter alia, that parties will be
considered affiliated when one controls
the other. A person controls another
person if the person is “‘legally or
operationally in a position to exercise
restraint or direction over another
person.” SAA at 838. The SAA further
states that a company may be in a
position to exercise restraint or
direction through, among other things,
““close supplier relationships in which
the supplier or buyer becomes reliant
upon the other.” Id.

Pursuant to section 771(33) of the Act,
we reviewed Multiraya’s relationship
with its U.S. importer. The evidence
indicates that there is no corporate or
family relationship between the two
companies. The Department requested
Multiraya to provide evidence to
support its assertion that it was not
under the control of its sole U.S.
customer and it freely negotiated its
U.S. prices for the subject merchandise.
Multiraya submitted written
documentation between Multiraya and
this U.S. customer which demonstrated
that negotiations occurred between
Multiraya and its sole U.S. customer
regarding melamine product prices, and
that Multiraya was not controlled by the
customer in setting the price of the
subject merchandise (See Multiraya’s
June 7, 1996, Supplemental
Questionnaire Response at Exhibit 1 and
2). We verified that the negotiated prices
reflected the prices reported in
Multiraya U.S. sales listing. The
evidence on the record also
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demonstrates that Multiraya does not
have an exclusive supplier relationship
with its U.S. customer as it attempted to
solicit business from other U.S.
companies (See Multiraya’s July 15,
1996, Supplemental Questionnaire
Response at Exhibit 3). Therefore, we
have determined that the evidence on
the record supports the claim that
Multiraya is not affiliated with its U.S.
customer.

Continuation of Suspension of
Liquidation

In accordance with section 735(c) of
the Act, we are directing the Customs
Service to continue to suspend
liquidation of all entries of MIDPs that
are entered, or withdrawn from
warehouse, for consumption on or after
August 22, 1996, the date of publication
of our preliminary determination in the
Federal Register. We will instruct the
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the NV exceeds the export price,
as indicated in the chart below. This
suspension of liquidation will remain in
effect until further notice.

Weighted-
average
Exporter/manufacturer margin per-
centage
P. T. Mayer Crocodile ............... 12.90
P. T. Multi Raya Indah Abah .... 8.10
All Others .......cccoeiiiiiiiiiciies 8.10

Pursuant to section 733(d)(1)(A) and
section 735(c)(5) of the Act, the
Department has not included zero, de
minimis weighted-average dumping
margins, and margins determined
entirely under section 776 of the Act, in
the calculation of the ““all others” rate.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States. If the ITC
determines that material injury, or
threat of material injury, does not exist,
the proceeding will be terminated and
all securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping duty order
directing Customs officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act.
Dated: January 6, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-753 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-DS-P

[A-583-825]

Notice of Final Determination of Sales
at Less Than Fair Value: Melamine
Institutional Dinnerware Products
From Taiwan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Everett Kelly or David J. Goldberger,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-4194, or
(202) 482-4136, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“‘the Act”) are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”).

Final Determination

We determine that melamine
institutional dinnerware products
(“MIDPs™) from Taiwan are being, or are
likely to be, sold in the United States at
less than fair value (“LTFV”), as
provided in section 735 of the Act.

Case History

Since the preliminary determination
in this investigation (Notice of
Preliminary Determination and
Postponement of Final Determination:
Melamine Institutional Dinnerware
Products from Taiwan (61 FR 43341,
August 22, 1996)), the following events
have occurred:

In September and October 1996, we
verified the questionnaire responses of
respondents Yu Cheer Industrial Co.,
Ltd. (Yu Cheer) and Chen Hao Plastic
Industrial Co., Ltd. (Chen Hao Taiwan).
On November 23, 1996, the Department
requested Chen Hao Taiwan to submit
new computer tapes to include data
corrections identified through
verification. This information was
submitted on December 5, 1996.

Petitioner, the American Melamine
Institutional Tableware Association

(“AMITA”), and respondents submitted
case briefs on November 27, 1996, and
rebuttal briefs on December 3, 1996. The
Department held a public hearing for
this investigation on December 5, 1996.

Scope of Investigation

This investigation covers all items of
dinnerware (e.g., plates, cups, saucers,
bowls, creamers, gravy boats, serving
dishes, platters, and trays) that contain
at least 50 percent melamine by weight
and have a minimum wall thickness of
0.08 inch. This merchandise is
classifiable under subheadings
3924.10.20, 3924.10.30, and 3924.10.50
of the Harmonized Tariff Schedule of
the United States (HTSUS). Excluded
from the scope of investigation are
flatware products (e.g., knives, forks,
and spoons).

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this investigation is dispositive.

Period of Investigation

The POI is January 1, 1995, through
December 31, 1995.

Facts Available
IKEA and Gallant

We did not receive a response to our
questionnaire from either IKEA Trading
Far East Ltd. (IKEA) or Gallant Chemical
Corporation (Gallant). Section 776(a)(2)
of the Act provides that if an interested
party withholds information that has
been requested by the Department, fails
to provide such information in a timely
manner and in the form requested,
significantly impedes a proceeding, or
provides such information but the
information cannot be verified, the
Department shall use the facts otherwise
available in reaching the applicable
determination. Because IKEA and
Gallant failed to submit the information
that the Department specifically
requested, we must base our
determinations for those companies on
the facts available.

Section 776(b) of the Act provides
that adverse inferences may be used
against a party that has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information. IKEA’s and Gallant’s
failure to respond to our questionnaire
demonstrates that IKEA and Gallant
have failed to cooperate to the best of
their abilities in this investigation.
Accordingly, the Department has
determined that, in selecting from
among the facts otherwise available, an
adverse inference is warranted.

Section 776(c) of the Act provides that
where the Department selects from
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among the facts otherwise available and
relies on ‘‘secondary information,” the
Department shall, to the extent
practicable, corroborate that information
from independent sources reasonably at
the Department’s disposal. The
Statement of Administrative Action
accompanying the URAA, H.R. Doc. No.
316, 103d Cong., 2d Sess. (1994)
(hereinafter, the “SAA™), states that the
petition is “‘secondary information” and
that *“‘corroborate’” means to determine
that the information used has probative
value. See SAA at 870.

In this proceeding, we considered the
petition as the most appropriate
information on the record to form the
basis for a dumping calculation for these
uncooperative respondents. In
accordance with section 776(c) of the
Act, we sought to corroborate the data
contained in the petition.

The petitioner based its allegation of
both normal value and export price in
the petition on a market research report
which utilized price quotations from a
manufacturer/exporter of MIDPs in
Taiwan. The petitioner also submitted a
published price list of comparable
merchandise sold during the POl in
Taiwan. The Department has
determined that the price list
corroborates normal value used in the
petition.

The export price in the petition is
consistent with export prices reported
by responding companies on the record
of this investigation. Therefore, we
determine that further corroboration of
the facts available margin is
unnecessary.

Fair Value Comparisons

To determine whether sales of the
subject merchandise by Chen Hao
Taiwan and Yu Cheer to the United
States were made at less than fair value,
we compared the Export Price (“EP”) to
the Normal Value (““NV”), as described
in the “Export Price’”” and *“Normal
Value’ sections of this notice. As set
forth in section 773(a)(1)(B)(i) of the
Act, we calculated NV based on sales at
the same level of trade as the U.S. sale.
In accordance with section
777A(d)(1)(A)(i), we compared POI-
wide weighted-average EPs to weighted-
average NVs. In determining averaging
groups for comparison purposes, we
considered the appropriateness of such
factors as physical characteristics.

(i) Physical Characteristics

In accordance with section 771(16) of
the Act, we considered all products
covered by the description in the Scope
of Investigation section, above,
produced in Taiwan and sold in the
home market during the POI, to be

foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the home market to compare to U.S.
sales, we compared U.S. sales to the
next most similar foreign like product
on the basis of the characteristics listed
in the Department’s antidumping
questionnaire. In making the product
comparisons, we relied on the following
criteria (listed in order of preference):
shape type (i.e., flat—e.g., plates, trays,
saucers etc.; or container—e.g., bowls,
cups, etc.), specific shape, diameter
(where applicable), length (where
applicable), capacity (where applicable),
thickness, design (i.e., whether or not a
design is stamped into the piece), and
glazing (i.e., where a design is present,
whether or not it is also glazed).

(ii) Level of Trade

In the preliminary determination, the
Department determined that no
difference in level of trade existed
between home market and U.S. sales for
either Chen Hao Taiwan and Yu Cheer.
Our findings at verification confirmed
that Chen Hao Taiwan and Yu Cheer
performed essentially the same selling
activities for each reported home market
and U.S. marketing stage. Accordingly,
we determine that all price comparisons
are at the same level of trade and an
adjustment pursuant to section
773(a)(7)(A) is unwarranted.

Export Price

We calculated EP, in accordance with
subsections 772(a) and (c) of the Act,
where the subject merchandise was sold
directly to the first unaffiliated
purchaser in the United States prior to
importation and where CEP was not
otherwise warranted based on the facts
of record.

We calculated EP for each respondent
based on the same methodology used in
the preliminary determination, with the
following exceptions:

Chen Hao Taiwan

We added an amount to U.S. sales
denominated in U.S. dollars to account
for bank and currency conversion
charges not included in Chen Hao
Taiwan’s reporting, based on
information developed at verification
(see Comment 13).

Yu Cheer

We made the following corrections,
based on our verification findings:

(a) Revised payment dates for certain
U.S. sales, for purposes of calculating
imputed credit; (b) Corrected foreign
inland freight; (c) revised packing labor

expense; and (d) corrected certain
packing material expenses.

In order to reflect the corrected
payment dates for certain U.S. sales, we
recalculated credit for all U.S. sales,
using verified shipment and payment
dates and Yu Cheer’s reported interest
rate. Yu Cheer did not provide
information to weight-average the
different packing material purchase
prices observed at verification.
Accordingly, we applied the highest
price observed at verification for these
materials as facts available. This
approach was also consistent with Yu
Cheer’s reporting methodology for some
of the packing material expenses.

Normal Value
Cost of Production Analysis

In the preliminary determination,
based on the petitioner’s allegation, the
Department found reasonable grounds
to believe or suspect that Chen Hao
Taiwan sales in the home market were
made at prices below the cost of
producing the merchandise. As a result,
the Department initiated an
investigation to determine whether
Chen Hao Taiwan made home market
sales during the POI at prices below
their respective cost of production
within the meaning of section 773(b) of
the Act.

Before making any fair value
comparisons, we conducted the cost of
production (COP) analysis described
below.

A. Calculation of COP

We calculated the COP based on the
sum of Chen Hao Taiwan’s cost of
materials and fabrication for the foreign
like product, plus amounts for home
market selling, general and
administrative expenses (SG&A) and
packing costs in accordance with
section 773(b)(3) of the Act.

We adjusted financial expenses to
exclude foreign exchange gains (see
Comment 10), and to include the
interest expense associated with loans
from affiliated parties (see Comment 9).
We also adjusted factory overhead to
include an amount for pension expenses
(see Comment 11).

B. Test of Home Market Prices

We used Chen Hao Taiwan’s adjusted
weighted-average COP for the POI. We
compared the weighted-average COP
figures to home market sales of the
foreign like product as required under
section 773(b) of the Act in order to
determine whether these sales had been
made at below-cost prices within an
extended period of time in substantial
guantities, and were not at prices which
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permit recovery of all costs within a
reasonable period of time. On a model-
specific basis, we compared the COP to
the home market prices, less any
applicable movement charges and direct
selling expenses. We did not deduct
indirect selling expenses from the home
market price because these expenses
were included in the G&A portion of
COP.

C. Results of COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of a
respondent’s home market sales for a
model are at prices less than the COP,
we do not disregard any below-cost
sales of that model because we
determine that the below-cost sales were
not made within an extended period of
time in “‘substantial quantities.” Where
20 percent or more of a respondent’s
home market sales of a given model
during the POI are at prices less than
COP, we disregard the below-cost sales
because they are (1) made within an
extended period of time in substantial
quantities in accordance with sections
773(b)(2) (B) and (C) of the Act, and (2)
based on comparisons of prices to
weighted-average COPs for the POI,
were at prices which would not permit
the recovery of all costs within a
reasonable period of time in accordance
with section 773(b)(2)(D) of the Act. The
results of our cost test for Chen Hao
Taiwan indicated that for certain home
market models less than 20 percent of
the sales of the model were at prices
below COP. We therefore retained all
sales of the model in our analysis and
used them as the basis for determining
NV. Our cost test for Chen Hao Taiwan
also indicated that within an extended
period of time (one year, in accordance
with section 773(b)(2)(B) of the Act), for
certain home market models more than
20 percent of the home market sales
were sold at prices below COP. In
accordance with section 773(b)(1) of the
Act, we therefore excluded these below-
cost sales from our analysis and used
the remaining above-cost sales as the
basis for determining NV.

In this case, we found that some
models had no above-cost sales
available for matching purposes.
Accordingly, export prices that would
have been compared to home market
prices for these models were instead
compared to constructed value (CV).

D. Calculation of CV

In accordance with section 773(e) of
the Act, we calculated CV based on the
sum of a respondent’s cost of materials,
fabrication, selling, general, and
administrative expenses (“SG&A"),
profit and U.S. packing costs as reported

in the U.S. sales databases. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A and profit on
the amounts incurred and realized by
Chen Hao Taiwan in connection with
the production and sale of the foreign
like product in the ordinary course of
trade for consumption in the foreign
country. Where appropriate, we
calculated Chen Hao Taiwan’s CV based
on the methodology described in the
calculation of COP above. We made the
same adjustments to Chen Hao Taiwan’s
reported CV as we described above for
COP.

Price to Price Comparisons

Adjustments to Normal Value

We based normal value on the same
methodology used in the preliminary
determination, with the following
exceptions:

Chen Hao Taiwan

For one of several packing materials
used by Chen Hao Taiwan, we found a
slight discrepancy between the reported
consumption and costs, and the verified
consumption and costs. This
discrepancy, however, affects only a
small part of the overall packing
material cost and would have an ad
valorem effect of less than .33 percent.
Consistent with 19 CFR 353.59(a),
which permits the Department to
disregard insignificant adjustments, we
have not adjusted the reported packing
materials cost in our fair value
comparisons for Chen Hao Taiwan.

Yu Cheer

We revised packing labor and certain
packing material expenses, based on
verification findings. Yu Cheer did not
provide information to weight-average
the different packing material purchase
prices observed at verification.
Accordingly, we applied the highest
price observed at verification for these
materials as facts available. This
approach was also consistent with Yu
Cheer’s reporting methodology for some
of the packing material expenses.

Price to CV Comparisons

Where we compared Chen Hao
Taiwan’s CV to Chen Hao Taiwan’s
export prices, we deducted from CV the
weighted-average home market direct
selling expenses and added the
weighted-average U.S. product-specific
direct selling expenses (where
appropriate) in accordance with section
773(a)(8) of the Act.

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of

the U.S. sales as certified by the Federal
Reserve Bank.

Section 773A(a) of the Act directs the
Department to convert foreign
currencies based on the dollar exchange
rate in effect on the date of sale of the
subject merchandise, except if it is
established that a currency transaction
on forward markets is directly linked to
an export sale. When a company
demonstrates that a sale on forward
markets is directly linked to a particular
export sale in order to minimize its
exposure to exchange rate losses, the
Department will use the rate of
exchange in the forward currency sale
agreement.

Section 773A(a) also directs the
Department to use a daily exchange rate
in order to convert foreign currencies
into U.S. dollars unless the daily rate
involves a fluctuation. It is the
Department’s practice to find that a
fluctuation exists when the daily
exchange rate differs from the
benchmark rate by 2.25 percent. The
benchmark is defined as the moving
average of rates for the past 40 business
days. When we determine a fluctuation
to have existed, we substitute the
benchmark rate for the daily rate, in
accordance with established practice.
Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone a sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks, see
Change in Policy Regarding Currency
Conversions 61 FR 9434 (March 8,
1996). Such an adjustment period is
required only when a foreign currency
is appreciating against the U.S. dollar.
The use of an adjustment period was not
warranted in this case because the New
Taiwan dollar did not undergo a
sustained movement, nor were there
currency fluctuations during the POI.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondents for use in
our final determination. We used
standard verification procedures,
including examination of relevant
accounting and production records and
original source documents provided by
respondents.

Interested Party Comments
Comment 1: Scope of Investigation

Respondents argue that the scope of
investigation should be revised to
exclude melamine dinnerware that
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exceeds a thickness of 0.08 inch and is
intended for retail markets when such
products are accompanied by
appropriate certifications presented
upon importation to the United States.

Petitioner objects to respondents’
scope revision proposal because, it
believes, it has no legal or factual basis
and would result in an order that would
be very difficult to administer.
Petitioner further contends that
antidumping orders based on importer
certifications of use, such as the
proposal advocated by respondents, are
difficult to administer and should be
avoided where possible. Petitioner
argues that if respondents want to
produce merchandise for the retail
market that presents no scope issue,
respondents can produce merchandise
of a thinner wall thickness that falls
outside of the scope.

DOC Position. We agree with
petitioner. Petitioner has specifically
identified which merchandise is to be
covered by this proceeding, and the
scope reflects petitioner’s definition. As
we stated in Final Determination of
Sales at Less Than Fair Value: Carbon
and Alloy Steel Wire Rod from Brazil
(59 FR 5984, February 9, 1994),
[pletitioners’ scope definition is
afforded great weight because
petitioners can best determine from
what products they require relief. The
Department generally does not alter the
petitioner’s scope definition except to
clarify ambiguities in the language or
address administrability problems.
These circumstances are not present
here.

The petitioner has used a thickness of
more than 0.08 inch, not end use, to
define melamine “institutional”
dinnerware. The physical description in
the petition is clear, administrable and
not overly broad. Thus, we agree with
petitioner that there is no basis for
redefining the scope based on intended
channel of distribution or end use, as
respondents propose.

Comment 2: Acceptance of Chen Hao
Taiwan Questionnaire Responses

Petitioner argues that the Department
should reject Chen Hao Taiwan’s
guestionnaire responses because the
extensive, fundamental changes to the
responses submitted during the course
of the investigation render its data
unreliable. In particular, petitioner
objects to Chen Hao Taiwan’s
submission of allegedly ‘““minor
corrections’ at the beginning of
verification and submitted for the record
on October 8, 1996. Petitioner claims
that this information is untimely under
19 CFR 353.31 as it contains new
information, which may not be accepted

at verification, and should therefore be
(wholly or, at a minimum, partially)
rejected for use in the final
determination following the precedent
in Final Results of Administrative
Review: Titanium Sponge from the
Russian Federation (61 FR 58525,
November 15, 1996) (Titanium Sponge).
Further, petitioner claims it was
deprived of its ability to comment on
this data prior to verification.

Chen Hao Taiwan responds that, by
focusing on the absolute number of
corrections made, petitioner ignores the
fact that the changes were made to
ensure that the most complete and
accurate responses were submitted for
the record and properly verified.
According to Chen Hao Taiwan, its
revisions corrected typographical and
data entry errors; the corrections related
to misreported items, rather than
unreported items. Chen Hao Taiwan
adds that this situation is different from
Titanium Sponge, where the rejected
submission related to previously
unreported items of which the
Department was not alerted, while in
this proceeding, Chen Hao Taiwan
properly advised the Department of its
corrections. Chen Hao Taiwan states
that it responded to the best of its ability
in this proceeding and, thus, there is no
basis to apply facts available.

DOC Position. We disagree with
petitioner’s description of Chen Hao
Taiwan’s October 8 submission as an
extensive and entirely new cost
submission. Chen Hao Taiwan corrected
elements of its labor and factory
overhead data, which resulted in
revised figures for these components of
its COP and CV calculations. Although
the labor and overhead expenses for
some specific products changed
substantially, the effect on the total COP
and CV was relatively insignificant.
Chen Hao Taiwan did not revise its
methodology for calculating these
expenses. The corrections submitted by
Chen Hao Taiwan prior to verification
did not include new methodologies or
expense claims; there was no new area
of the response in which the petitioner
did not have the opportunity to
comment. In short, the corrections
submitted by Chen Hao Taiwan were
typical of the minor corrections
routinely accepted by the Department at
the commencement of verification.

We agree with Chen Hao Taiwan that
the submission of these corrections is
not comparable with the Titanium
Sponge example, where the Department,
rather than the respondent, identified
the information in the course of
verification, and the information
discovered was a new issue, not
previously discussed in the proceeding.

Chen Hao Taiwan fully apprised the
Department of all revisions at the
commencement of verification. Its
revisions corrected data already on the
record and did not introduce new issues
not previously reported on the record.

Accordingly, we determine that
resorting to facts available is
unwarranted in this particular case. The
Department’s use of facts available is
subject to section 782(d) of the Act.
Under section 782(d), the Department
may disregard all or part of a
respondent’s questionnaire responses
when the response is not satisfactory or
it is not submitted in a timely manner.
The Department has determined that
neither of these conditions apply. The
Department was able to verify the
response, thus rendering it satisfactory,
and the types of revisions submitted by
Chen Hao Taiwan met the deadline for
such changes. Under section 782(e), the
Department shall not decline to
consider information that is 1) timely, 2)
verifiable, 3) sufficiently complete that
it serves as a reliable basis for a
determination, 4) demonstrated to be
provided based on the best of the
respondent’s ability, and 5) can be used
without undue difficulties. In general,
Chen Hao Taiwan has met these
conditions.

Accordingly, we find no basis to reject
Chen Hao Taiwan’s response, and thus,
no basis to rely on the facts otherwise
available for our final determination.

Comment 3: Yield Rate

Petitioner claims that Chen Hao
Taiwan improperly reported overall
yield information for its COP and CV
data when it had more accurate,
product-specific data available.
Petitioner alleges that the verification
exhibits establish that Chen Hao Taiwan
maintains product-specific yield
information and, therefore, could have
reported its costs on this basis, rather
than an overall yield figure applied to
all of its products. Petitioner claims that
by reporting overall yield figures, Chen
Hao Taiwan may be attempting to mask
dumping margins generated by sharply
different yields among products, which
is the experience of the U.S. industry.
Since Chen Hao Taiwan allegedly chose
instead to report less accurate
production data, petitioner contends
that the Department should reject Chen
Hao Taiwan’s data as submitted and
adjust the yield rate by applying the
reported yield factor to each additional
production step that each product
undergoes.

Chen Hao Taiwan disputes
petitioner’s analysis of its production
records and states that the Department
verified that Chen Hao Taiwan does not
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maintain records in its normal course of
business that would permit it to report
product-specific yield. Chen Hao
Taiwan maintains that the verification
exhibit cited by petitioner does not
support petitioner’s contention that
Chen Hao Taiwan was able to report
product-specific yield data. Chen Hao
Taiwan argues that while petitioner may
maintain product-specific yield
information, it does not mean that the
Department must also assume that
respondent must also maintain the same
information. Chen Hao Taiwan asserts
that the Department cannot penalize a
respondent with facts available for
failure to provide information which
does not exist.

DOC Position. We agree with Chen
Hao Taiwan. The Department’s
preference is to use product specific
cost data, including product-specific
yield results, for calculating COP and
CV. The Department uses the most
specific and reasonable allocation
methods available, given a respondent’s
normal record keeping system (see Final
Determination of Sales at Less than Fair
Value: Welded Stainless Steel Pipe from
Malaysia, 59 FR 4023, 4027, January 28,
1994). In this instance, Chen Hao
Taiwan reported its costs based on
overall yield information because it
claimed that its records do not permit it
to calculate cost data on a more specific
basis. Our verification revealed nothing
to contradict Chen Hao Taiwan’s claim
that it does not maintain product-
specific yield data in its normal course
of business. We also verified that Chen
Hao Taiwan was not able to calculate
yields for the POI on a more specific
basis than the yield rate which was
reported. The accounting records
identified by petitioner could arguably
be used to calculate an average yield for
each specific order; however, Chen Hao
Taiwan does not retain production
batch records in its normal course of
business beyond a short period of time.
The examples from the verification are
from the time of verification, October
1996—well beyond the POI. Moreover,
Chen Hao Taiwan’s financial accounting
documents, including inventory and
production ledgers, do not track
production information on a product-
specific basis. For these reasons, we
have accepted Chen Hao Taiwan’s
reported average yield rate calculation,
which was adequately analyzed at
verification.

Comment 4: Home Market Freight
Expenses

Petitioner claims that Chen Hao
Taiwan improperly allocated home
market freight expenses across all
products and all customers during the

POI. Petitioner states that, based on
information contained in the
verification report, Chen Hao Taiwan
should be able to report freight expenses
on a customer-specific basis. Petitioner
asserts that Chen Hao Taiwan’s
allocation methodology masks
differences in freight expenses that may
result in a larger freight expense
deduction for subject merchandise sales
than if freight expenses had been
reported on a more specific basis.
Therefore, petitioner contends that the
Department should deny Chen Hao
Taiwan’s claimed freight adjustment.

Chen Hao Taiwan argues that
verification indicated that Chen Hao
Taiwan’s freight expense records did
not permit reporting on a more specific
basis.

DOC Position. The Department’s
preference is that, wherever possible,
freight adjustments should be reported
on a sale-by-sale basis rather than an
overall basis (see, e.g., Final Results of
Antidumping Duty Administrative
Review: Replacement Parts for Self-
Propelled Bituminous Paving
Equipment from Canada, 56 FR 47451,
47455, September 19, 1991). Ifa
respondent does not maintain its
records to enable freight expense
reporting at this level, then our
preference is to apply an allocation
methodology at the most specific level
permitted by a respondent’s records.
Chen Hao Taiwan allocated all home
market freight expenses incurred on
subject merchandise by weight over all
home market sales, as demonstrated in
the sample calculation submitted in the
July 19, 1996, supplemental
questionnaire response. However, as we
noted in our verification report, ‘“‘we
observed that Chen Hao may be able to
total the amount charged to each
customer during the POI, and divide
that amount by the total shipments to
that customer.” This method is
preferable to the method used by Chen
Hao Taiwan.

Nevertheless, we note that Chen Hao
Taiwan allocated home market freight
expenses between subject and non-
subject merchandise using a weight-
based methodology, in compliance with
the Department’s supplemental
questionnaire request. The Department
did not specifically request Chen Hao
Taiwan to provide a customer-specific
allocation. Although Chen Hao Taiwan
had the means to allocate home market
freight expenses on a more specific
basis, its failure to do so does not
mandate the application of adverse facts
available in this case because Chen Hao
Taiwan has been responsive to the
Department’s requests. The principal
advantage of a customer-specific freight

allocation would be to take into account
the freight distance to the customer,
since distance is a component of the
expense incurred by Chen Hao Taiwan.
Given the distribution of Chen Hao
Taiwan’s home market customers, as
identified in the verification report, and
the location of Chen Hao Taiwan’s
principal home market MIDP customer,
we find that Chen Hao Taiwan’s
reported home market freight
methodology is sufficient. In similar
circumstances, we have accepted a
respondent’s methodology if it is
representative and non-distortive of
transaction-specific sales information
(see Final Determination of Sales at Less
than Fair Value: Oil Country Tubular
Goods from Korea, 60 FR 33561, June
28, 1995). Chen Hao Taiwan’s
methodology meets these criteria.
Consequently, we have accepted Chen
Hao Taiwan'’s reported home market
freight expenses.

Comment 5: Allocation of Melamine
Powder Rebate

Petitioner argues that Chen Hao
Taiwan improperly allocated melamine
powder rebates between its internal
consumption and the material
transferred to Chen Hao Xiamen.
Petitioner claims that by assigning the
entire amount of the rebate to melamine
powder used for Taiwan consumption,
Chen Hao Taiwan undervalued its raw
material costs. Petitioner contends that
Chen Hao Taiwan’s melamine powder
costs for COP and CV calculations
should be recalculated to remove the
amount of the rebate attributable to
Chen Hao Xiamen transfers.

Chen Hao Taiwan responds that
petitioner is incorrect and that, in fact,
the Department verified that the
melamine powder rebates were
allocated equally over all melamine
powder purchases.

DOC Position. We agree with Chen
Hao Taiwan. We verified that Chen Hao
Taiwan properly allocated the melamine
powder rebate over all its purchases
during the POI and thus the per-unit
melamine powder cost for Chen Hao
Taiwan’s COP and CV calculations
properly accounts for the rebate.
However, as we stated in the Chen Hao
Taiwan verification report, “[t]he values
reported for Chen Hao Xiamen’s
melamine powder consumption do not
include an adjustment for the rebate.”
(Emphasis added.) Chen Hao Taiwan’s
melamine powder costs are not in
question.

Comment 6: Import Duties on Melamine
Powder Costs

Petitioner contends that evidence on
the record demonstrates that Chen Hao
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Taiwan incurred duties on some
imported raw materials, but did not
report these duty amounts in its cost
response. Petitioner thus argues that the
Department should assume that all raw
materials are imported and increase the
costs of materials to include import
duties and related costs.

Chen Hao Taiwan states that the
Department verified that Chen Hao
Taiwan correctly accounted for duties in
reporting the unit prices of melamine
powder purchased during the POI and
that petitioner’s allegation is incorrect.
Chen Hao Taiwan further states that the
verification exhibits confirm that the
reported costs include the import duties
paid on melamine powder purchased
outside of Taiwan.

DOC Position. We agree with Chen
Hao Taiwan. We verified that the
reported costs for these inputs included
all applicable expenses, including
import duties. Support documentation
for Chen Hao Taiwan’s melamine
powder costs, such as the operating
statement and journal entries included
in the verification exhibits,
demonstrates that import duties, when
incurred, are part of the total cost
reported to the Department, and are
included in the cost of materials used in
our COP and CV calculations.

Comment 7: Unreconciled Cost
Differences

Petitioner claims that Chen Hao
Taiwan'’s cost of manufacturing data
shows an unreconciled difference
between the components of operating
costs and the total operating costs.
Because Chen Hao Taiwan has not
provided an explanation for this
discrepancy, petitioner argues that the
cost of manufacturing should be
increased to reflect this unreconciled
cost difference.

Chen Hao Taiwan states that
petitioner is incorrect because it
misread a portion of a verification
exhibit and thus erroneously arrived at
its total. Accordingly, Chen Hao Taiwan
states that its operating costs reconcile
and no adjustment is needed.

DOC Position. We agree with Chen
Hao Taiwan. We verified that Chen Hao
Taiwan'’s operating costs reconciled, as
indicated in the operating statement and
trial balance included in the verification
exhibits, and no adjustment is required.
As Chen Hao Taiwan has noted,
petitioner has misread the verification
exhibit in question and arrived at an
incorrect operating costs total.

Comment 8: Sales of Finished Goods in
Cost of Materials Calculation

Based on its analysis of verification
exhibits, petitioner claims that Chen

Hao Taiwan included purchases of
finished goods that it re-sold without
further processing in its finished goods
inventory, thus including these items in
calculating its yield rate. Petitioner
asserts that the yield rate used in COP
and CV calculations must be adjusted to
remove the accounting for these
finished goods.

Chen Hao Taiwan contends that
petitioner misread the relevant
verification exhibit and that these items
were not included in its cost of
manufacturing calculation. Accordingly,
Chen Hao Taiwan maintains that no
adjustment is necessary.

DOC Position. We agree with Chen
Hao Taiwan. We verified that the resold
items were properly excluded from the
cost of manufacturing calculation, as
indicated in the cost of operations
statement included in the verification
exhibits, and that no adjustment is
required.

Comment 9: Arm’s-Length Pricing of
Loans

Petitioner claims that Chen Hao
Taiwan failed to demonstrate that
interest free loans from affiliated parties
are made at arm’s length. Accordingly,
petitioner argues that Chen Hao
Taiwan’s financial interest expense ratio
for COP and CV calculations should be
adjusted by adding an estimated market
value for these loans based on the
highest interest rate experienced by
Chen Hao Taiwan.

Chen Hao Taiwan contends that these
loans from related parties served as
capital infusion. According to Chen Hao
Taiwan, the transactions in question
were additional investments from the
owners of Chen Hao Taiwan of their
own money into the company, with
these funds labeled as “loans” for
purposes of the financial statement.
Chen Hao Taiwan argues that the
Department’s practice is to disregard
such intracompany transfers, thus any
resulting loan interest expense should
be disregarded in the final
determination.

DOC Position. Although Chen Hao
Taiwan may consider the transactions in
guestion to serve as equity capital
infusions, its audited financial
statement classifies them as long-term
loans. Other than Chen Hao Taiwan’s
assertions,1, we have no basis on the
record to reclassify these amounts as
equity. In such circumstances, the

1Chen Hao Taiwan has cited Final Results of
Administrative Review: Fresh Cut Flowers from
Colombia (61 FR 42833, August 19, 1996) in
support of its position; however this case is not on
point. In that instance, the item in question was
interest income, whereas here, the item is interest
expense.

Department considers the amounts to be
long-term loans, consistent with
treatment in the respondent’s financial
statement (see, Final Results of
Administrative Review: Shop Towels
from Bangladesh, 60 FR 48966, 48967,
September 21, 1995, and Final
Determination of Sales at Less than Fair
Value: Fresh Cut Roses from Ecuador,
60 FR 7019, 7039, February 6, 1995).
Accordingly, we have recalculated Chen
Hao Taiwan'’s interest expenses to
include an interest expense based on the
long-term interest rate experienced by
Chen Hao Taiwan during the POI, as
identified in the financial statement.

Comment 10: Exchange Gains in
Financial Expenses

Petitioner contends that the financial
expenses for Chen Hao Taiwan’s COP
and CV calculations include foreign
exchange gains on export sales, which
should be disallowed. Therefore,
petitioner states that the financial
expenses should be increased
accordingly.

Chen Hao Taiwan does not object to
this adjustment but states that the
revised percentage identified in the
verification report is incorrect; thus a
corrected adjustment should be used.

DOC Position. We agree with
petitioner and have adjusted financial
expenses to exclude foreign exchange
gains on export sales. We also agree
with Chen Hao Taiwan that the
adjustment percentage identified in the
verification report contains a
typographical error; we applied the
correct percentage in our recalculation.

Comment 11: Pension Allowance

Petitioner states that verification
revealed that Chen Hao improperly
excluded a pension allowance in its
costs.

Chen Hao Taiwan argues that, as the
Department verified that no actual
accrual for the pension allowance was
made during the POI, costs should not
be adjusted for a theoretically intended
amount.

DOC Position. We agree with
petitioner. We verified that Chen Hao
Taiwan contributed to its employee
retirement fund in the two years prior
to the POI. It did not make the
contribution during the POI and could
not provide any satisfactory explanation
for this omission. However, Chen Hao
Taiwan reported that it made payments
from the retirement fund during the
POI. Based on these facts, we consider
that Chen Hao Taiwan incurred an
obligation for its pension plan during
the POI. Accordingly, we have included
the pension expense in our COP and CV
calculations.
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Comment 12: Certain Credit Expense
Adjustments

Petitioner claims that Chen Hao
Taiwan reported certain adjustments to
its credit expenses for some U.S. sales.
Petitioner asserts that the Department
does not permit these adjustments and
thus the credit expense for these sales
should be disallowed.

Chen Hao Taiwan argues that it
properly made these credit adjustments.
DOC Position. We agree with Chen
Hao Taiwan. In such instances as those
identified by parties in the proprietary

versions of their submissions, the
Department has added the imputed
benefit to the price. (See, e.g., Final
Results of Antidumping Administrative
Review: Mechanical Transfer Presses
from Japan (61 FR 52910, October 9,
1996), where, at Comment 5, we stated
that ““[b]ecause payment was made prior
to shipment, [respondent] should
receive an imputed benefit for credit.”)

Comment 13: Unreported U.S. Dollar
Charges

Petitioner contends that, as identified
in verification documents, Chen Hao
Taiwan did not report charges such as
currency brokerage and bank fees for
U.S. sales denominated in U.S. dollars.
Accordingly, petitioner argues that a
percentage based on the observed
charges should be added to all U.S.
dollar sales.

Chen Hao Taiwan states that it has
accounted for all charges and fees.
Citing the verification report, Chen Hao
Taiwan asserts that the Department
verified that the sales value for all U.S.
sales was correctly reported, and no
discrepancies apart from those
identified in the verification report were
found.

DOC Position. We agree with
petitioner that Chen Hao Taiwan did not
include certain bank fees incurred on
U.S. dollar denominated sales in its
sales reporting. Based on the
verification documents, we have
calculated a percentage for these charges
and included the result as a
circumstance of sales adjustment.

Comment 14: Payment Period on U.S.
Sales

Petitioner contends that, based on its
analysis of a set of verification exhibits,
Chen Hao Taiwan incorrectly reported
the payment date on U.S. sales by
reporting the date that it closed the
account receivable entry in its records,
rather than the date the payment was
actually made. Accordingly, petitioner
argues that the payment date for all U.S.
sales should be adjusted to reflect the
actual payment period, based on
information obtained at verification.

Chen Hao Taiwan responds that
petitioner misread the documents in the
sales verification exhibit, and that the
payment situation described by
petitioner referred to Chen Hao
Taiwan’s payment to its freight
company, not payment from the U.S.
customer. Accordingly, Chen Hao
Taiwan states that it has correctly
reported its payment dates and no
adjustments are required.

DOC Position. We agree with Chen
Hao Taiwan. The payment, accounts
receivable, and accounts payable
documents included in the verification
exhibit for this transaction confirm that
the payment identified by petitioner
does not apply to customer payment,
but rather to the freight expense paid to
Chen Hao Taiwan’s freight company.

Comment 15: Allocation of Home
Market Royalty Expenses

Petitioner alleges that Chen Hao
Taiwan misreported royalty expenses
incurred on certain home market sales
because it had not properly accounted
for advances paid on royalty expenses
owed. Petitioner contends that the
royalty advance payments should be
treated as indirect selling expenses for
purposes of the COP test because these
expenses were fixed costs and were
incurred regardless of the quantity sold.

Chen Hao Taiwan states that the
Department verified the actual royalty
amount paid and the actual amount of
sales subject to royalty during the POI.
In addition, Chen Hao Taiwan states
that the Department verified that
royalties applied only to certain
products. Accordingly, Chen Hao
Taiwan contends that the Department
should continue to treat royalties as a
direct expense and use the verified
amount for royalty amounts to calculate
the actual per-unit royalty expense paid
during the POL.

DOC Position. The Department has
normally treated royalty expenses as
direct expenses when a respondent
incurs this expense upon the sale of a
product covered under a royalty
agreement (see, e.g., Final Results of
Antidumping Duty Administrative
Review: Industrial Belts and
Components and Parts Thereof,
Whether Cured or Uncured, From Japan,
58 FR 30018, May 25, 1993). Consistent
with the royalty agreement on the
record, Chen Hao Taiwan incurred a
royalty expense liability for home
market sales of the specific type of
merchandise covered under the
agreement, as discussed in the
verification report. Chen Hao Taiwan
entered into the royalty agreement at the
beginning of the POI. Under the terms
of the agreement, which are on the

record, certain advance payments were
required during the POI. In order to
comply with the terms of the agreement,
Chen Hao Taiwan paid these amounts
even though its sales of the covered
products were not at the level at which
it would pay the same amount based on
royalty percentages in the agreement.
However, the agreement states that
future royalty expenses incurred may be
offset against this advance. Although we
verified that Chen Hao Taiwan does not
account for these potential future
offsets, we verified that Chen Hao was
in full compliance with the terms of the
agreement. It is clear that the royalty
agreement only applies to certain home
market sales and that, after this initial
“startup’ period, its actual royalty
expenses will tie directly to the covered
sales. Therefore, this expense is
properly classified as a direct expense.
Allocating POI expenses over POI
sales is not appropriate because, in
effect, a portion of the POI expenses is
attributable to future sales. The most
appropriate allocation of the expenses is
to apply the royalty percentage in the
agreement, which is how Chen Hao
Taiwan reported the expenses, because
it reflects the amount of the expense
incurred by a particular sale, after taking
into account the eventual offset of all
advances. In this instance, we are
allocating expenses based on the
expected eventual royalty expense
liability.
Comment 16: Value Added Tax (VAT)
on CV Material Costs

Petitioner argues that Chen Hao
Taiwan failed to include a 5 percent
VAT on its Taiwan material purchases,
thus understating the constructed value
of each product. Therefore, petitioner
contends that CV materials costs should
be increased to reflect the VAT.

Chen Hao Taiwan states that it
followed the Department’s
guestionnaire instructions and properly
reported its material costs exclusive of
VAT. Therefore, Chen Hao Taiwan
maintains that CV materials costs
should not be increased by the VAT
amount.

DOC Position. In accordance with
section 773(e) the Department’s policy
is to include in its calculation of CV
internal taxes paid on materials unless
such taxes are remitted or refunded
upon exportation of the finished
product into which the material is
incorporated (see e.g. Final
Determination of Sales at Less Than
Fair Value: Certain Carbon Steel Butt-
Weld Pipe Fittings from Thailand, 60 FR
10552, February 27, 1995). In this case,
we observed that Taiwan MIDP
companies are able to credit VAT paid
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on inputs (whether used for
domestically sold or exported MIDPs)
against what they owe to the Taiwan
government as a result of VAT collected
on domestic sales. More importantly,
however, where VAT owed was less
than VAT paid because exports out
paced domestic sales, the companies
received from the government a refund
of VAT paid on materials incorporated
into exported finished products. As
discussed in the Chen Hao Xiamen
verification report in the concurrent
MIDPs from PRC investigation:

Chen Hao [Taiwan] paid VAT on its
Taiwan purchases, which included such
items as melamine powder from the principal
supplier. Chen Hao also incurred a VAT
liability on sales made in Taiwan. Export
sales were excluded from this liability, which
included the re-sale of the melamine powder
to [an affiliated party]. . . . Chen Hao
[Taiwan] paid the difference of VAT
collected from its Taiwan sales and VAT paid
on Taiwan purchases. (November 18, 1996,
verification report at pages 8-9, and included
on this record in a December 20, 1996,
Memorandum to the File.)

Thus, VAT paid on materials
incorporated into exported products is
refunded by reason of export and
therefore is not appropriately included
in CV. Accordingly, we have not added
VAT to the CV calculation.

Comment 17: Matching of Certain
Products

Petitioner claims that Chen Hao
Taiwan assigned certain identical
products different control numbers used
for model matching. In turn, petitioner
contends, the Department’s model
matching program improperly treated
these identical products as different
products. Petitioner thus argues that the
Department should either revise its
computer program to ignore Chen Hao
Taiwan’s control numbers or re-code
these products with identical control
numbers.

Chen Hao Taiwan responds that the
control numbers in question relate to
physically different products because
some differ in color from the others.
Thus, Chen Hao Taiwan contends that
the Department should continue to treat
the products as different products with
unique control numbers.

DOC Position. Petitioner is incorrect
with regard to its description of the
Department’s model matching program.
The program does, in fact, ignore
control numbers to determine identical
or most similar products. Color is not a
matching criterion in this investigation;
thus, it is appropriate to treat these
products, if otherwise identical, as
identical products for purposes of

model matching. In one instance cited
by petitioner, we note that the
Department properly compared home
market sales of both products in
question to the U.S. sales of this
product. In the other instance cited by
petitioner, we did not match the U.S.
sales to the second model identified by
petitioner because the difference in
merchandise adjustment for that
comparison exceeded the Department’s
20 percent threshold.

Comment 18: Yu Cheer Credit Expenses

Petitioner contends that Yu Cheer
incorrectly reported payment dates on
U.S. sales because, until verification, it
did not indicate that it had received
payment for at least some sales on
multiple dates. Petitioner states that the
record contains no explanation of the
multiple payment date procedure and
no information on how often Yu Cheer’s
customers use this payment approach.
In addition, petitioner alleges that Yu
Cheer has also misreported shipment
dates, used to calculate credit expenses,
because Yu Cheer stated at verification
that it sometimes revises shipping
documents after shipment, thus calling
into question the reliability of its
reported information. Therefore,
petitioner argues that the home market
credit adjustment should be rejected
and the U.S. credit expense should be
based on the longest credit period for
any reported sale as facts available.

Yu Cheer states that its payment and
shipment dates were correctly reported,
as noted in the verification report.
Further, Yu Cheer states that the
verification report indicates that the
shipment revisions did not affect Yu
Cheer’s reported shipment dates.
Therefore, Yu Cheer contends that the
discrepancies cited by petitioner fail to
provide any reasonable basis for
rejecting Yu Cheer’s claimed credit
expenses.

DOC Position. We agree with Yu
Cheer. Yu Cheer properly reported the
elements of its imputed credit expenses
and thus we have accepted its claimed
imputed credit expenses. As we stated
in the verification report, Yu Cheer’s
shipment revisions do not affect the
reported shipment dates. Where
appropriate, we have recalculated the
credit expense using the corrected
payment information obtained at
verification.

Continuation of Suspension of
Liquidation

In accordance with section 735(c) of
the Act, we are directing the Customs
Service to continue to suspend
liquidation of all entries of MIDPs—

with the exception of those
manufactured/exported by Yu Cheer—
that are entered, or withdrawn from
warehouse, for consumption on or after
August 22, 1996, the date of publication
of our preliminary determination in the
Federal Register. We will instruct the
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the NV exceeds the export price,
as indicated in the chart below. This
suspension of liquidation will remain in
effect until further notice.

Weight-

ed-aver-

Exporter/manufacturer age mar-

gin per-

centage
Chen Hao Taiwan ..........cccceeeeenee. 3.25
Yu Cheer ......ccoceeuns 0.00
IKEA ........ 53.13
Gallant ......... 53.13
All Others .......ocooeiiiiiiiiiiieeieees 3.25

Pursuant to section 733(d)(1)(A) and
section 735(c)(5) of the Act, the
Department has not included zero, de
minimis weighted-average dumping
margins, or margins determined entirely
under section 776 of the Act, in the
calculation of the “‘all others” rate.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States. If the ITC
determines that material injury, or
threat of material injury, does not exist,
the proceeding will be terminated and
all securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping duty order
directing Customs officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act.
Dated: January 6, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-754 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-DS-P
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[A-570-827]

Certain Cased Pencils From the
People’s Republic of China;
Preliminary Results and Partial
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice of preliminary results
and partial rescission of antidumping
duty administrative review.

SUMMARY: On February 1, 1996, the
Department of Commerce (the
Department) published a notice of
initiation of an administrative review of
the antidumping duty order on certain
cased pencils from the People’s
Republic of China (PRC) covering the
period of December 21, 1994 through
November 30, 1995. The Department is
now rescinding this review in part with
respect to respondents who had no
shipments of the subject merchandise
during the period of review, including
Guangdong Provincial Stationery &
Sporting Goods Import and Export
Corporation (Guangdong), and China
First Pencil Company, Ltd. (China First).
We are basing the preliminary results on
“facts available” for those companies
that did not respond to our
guestionnaire.

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT: Paul
Stolz or Thomas Futtner, Office of
Antidumping Countervailing Duty
Enforcement, Import Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, D.C. 20230, telephone
(202) 482-4474/3814.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act),
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Departments regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

SUPPLEMENTARY INFORMATION:
Scope of the Review

The products covered by this review
are certain cased pencils of any shape or
dimension which are writing and/or
drawing instruments that feature cores
of graphite or other materials encased in
wood and/or man-made materials,

whether or not decorated and whether
or not tipped (e.g., with erasers, etc.) in
any fashion, and either sharpened or
unsharpened. The pencils subject to this
review are classified under subheading
9609.10.00 of the Harmonized Tariff
Schedule of the United States
(““HTSUS”). Specifically excluded from
the scope of this investigation are
mechanical pencils, cosmetic pencils,
pens, non-case crayons (wax), pastels,
charcoals, and chalks. Although the
HTSUS subheading is provided for
convenience and customs purposes, our
written description of the scope of this
review is dispositive.

Background

On November 8, 1994 the Department
issued its final determination of sales at
less-than-fair value (LTFV) on certain
cased pencils from the PRC (59 FR
55625). In it, we calculated zero margins
for certain producer/exporter
combinations: China First/Company A
and Guangdong/Company B. China
First/Any other manufacturer received a
rate of 44.66 percent (formerly called
the all others rate, now the PRC rate)
and Guangdong/Any other manufacturer
also received a rate of 44.66 percent. We
stated that, consistent with Jia Farn
Manufacturing Co., Ltd. v. United
States, 817 F.Supp. 969 (CIT 1993) (‘Jia
Farn’), we would exclude from the
application of the order any imports of
‘“subject merchandise sold by the
exporter and manufactured by that
specific producer. Merchandise that is
sold by the exporter but manufactured
by other producers will be subject to the
order * * *” (59 FR at 55631). These
exclusions based on exporter/producer
combinations are consistent with 19
CFR 353.21(c).

On December 28, 1994, we published
an antidumping duty order (59 FR
66909) that stated that imports of the
two producer/exporter combinations
identified in the LTFV investigation had
margins of zero. We stated in the
antidumping duty order that we would
exclude from the order imports of
subject merchandise that are sold by
‘“either China First or Guangdong and
manufactured by the producers whose
factors formed the basis for the zero
margin”’ (59 FR at 66910). In the final
determination, we referred to the
corresponding producers as Company A
and Company B. Those producer/
exporter combinations were
subsequently identified in the order as
China First/China First and Guangdong/
Three Star Stationery.

In response to our notice of
opportunity to request administrative
review, for this first administrative
review, the petitioner (the Writing

Instrument Manufacturers Association)
requested by letter dated January 11,
1996 that the Department conduct an
administrative review of China First and
Guangdong ‘‘to determine whether
merchandise purportedly produced and
exported by the excluded combinations
was, in fact, produced or exported by a
combination of companies that are
subject to the order.” On February 1,
1996, the Department published a notice
of initiation of an administrative review
of China First, Guangdong and 94 other
potential producers/exporters named by
the petitioner in its review request
covering the period of review (POR)
December 21, 1994, through November
30, 1995.

On February 23, 1996, we sent a
questionnaire to the companies for
which the petitioner requested a review,
including China First and Guangdong.
In it, we specifically stated that pencils
produced and exported by the excluded
company combinations are not subject
merchandise.

Rescission

Pursuant to 19 CFR 351.213(d)(3) of
the Department’s proposed regulations
(61 FR 7308, 7365; February 27, 1996),
we have determined that during the
POR, China First did not export pencils
to the United States that were
manufactured by producers other than
China First, and Guangdong did not
export pencils to the United States that
were manufactured by producers other
than Three Star Stationery. We
conducted on-site verification of this
information in Shanghai and
Guangzhou, China, from December 11,
1996, through December 13, 1996. We
found no evidence of shipments of
subject merchandise manufactured by
producers other than China First or
Three Star Stationery made by the
exporters China First and Guangdong,
respectively, to the United States during
the POR. Therefore, we rescind this
review with respect to China First and
Guangdong. Furthermore, this review is
also rescinded with respect to those
respondents in this review, in addition
to China First and Three Star Stationery,
which reported that they made no
shipments of subject merchandise
during this POR, namely: (1) Tru Blue
Products Ltd., (2) Onan Shipping Ltd.,
(3) Anhui Provincial Import & Export
Corporation, (4) Aempac System Ltd.,
(5) The Merton Company Limited, (6)
King Sun Company, (7) Shanghai
Machinery & Equipment Import and
Export Corporation, (8) China North
Industries Tianjin Corporation, and (9)
Panalpina, Inc.
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Facts Available

Shanghai Lansheng (Shanghai), an
exporter and a named respondent in this
review, and a respondent in the LTFV
investigation, did not respond to the
questionnaire issued in this review.
Because of Shanghai’s failure to provide
a questionnaire response, the
administrative record in this proceeding
lacks information necessary to make an
informed determination regarding
Shanghai’s separate rate status, and we
preliminarily determine that Shanghai
is no longer entitled to a separate rate.
Further, because Shanghai and other
named respondents did not respond to
our questionnaire in this review, as
adverse facts available, imports of
subject merchandise from Shanghai and
all other producers/exporters who have
not qualified for a separate rate will be
subject to the PRC rate of 44.66 percent,
the highest rate established in the LTFV
investigation.

Section 776(a)(1) of the Act mandates
that the Department use the facts
available if necessary information is not
available on the record of an
antidumping proceeding. In addition,
section 776(a)(2) of the Act mandates
that the Department use the facts
available where an interested party or
any other person: (A) Withholds
information requested by the
Department; (B) fails to provide
requested information by the requested
date or in the form and manner
requested; (C) significantly impedes an
antidumping proceeding; or (D)
provides information that cannot be
verified. In this case, Shanghai and
other named respondents failed to
respond to the Department’s
qguestionnaire. Where the Department
must base the entire dumping margin
for a respondent in an administrative
review on the facts available because
that respondent failed to cooperate,
section 776(b) authorizes the
Department to use an inference adverse
to the interests of that respondent in
choosing the facts available. Section
776(b) also authorizes the Department to
use as adverse facts available
information derived from the petition,
the final determination, a previous
administrative review, or other
information placed on the record.
Because information from prior
proceedings constitutes secondary
information, section 776(c) provides
that the Department shall, to the extent
practicable, corroborate that secondary
information from independent sources
reasonably at its disposal. The
Statement of Administrative Action
(SAA) (H. Doc. 316, 103d Cong., 2nd
Sess. 870) provides that ‘“‘corroborate”

means that the Department will satisfy
itself that the secondary information to
be used has probative value.

The SAA, at page 870, clarifies that
the petition is ‘‘secondary information,”
and that “‘corroborate’” means to
determine that the information has
probative value. Id. During our analysis
of the petition in the LTFV
investigation, we reviewed all of the
data submitted and the assumptions that
petitioners had made when calculating
estimated dumping margins. US
purchase price (now export price) was
based on multiple price quotes. The
factors values for calculation of the
foreign market value (now normal
value) were based on public data, where
available. However, as a result of our
analysis, we recalculated the petition
rates due to errors made by the
petitioner in the calculation of paint
costs, profit, and depreciation expenses.
(See concurrence memorandum to file
dated November 29, 1993.) We also
rejected petitioner’s methodology of
using the cost of a finished core in our
factors analysis, as this would have
resulted in double counting of certain
expenses included in the cost of a
finished core. (See initiation notice, (58
FR 64548, December 8, 1993).) Thus,
because we reviewed the petitioners
assumptions and calculations from
which the petition rates were derived,
and made appropriate corrections, we
determine that the petition rates, as
corrected, have probative value.

The weighted-average dumping
margins are as follows:

Weighted

Average
Manufacturer/Producer/Exporter Margin Per-

centage
PRC Rate .........cccoevviiiiiiiinie 44.66

Parties to this proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the publication of this notice,
or the first workday thereafter.
Interested parties may submit case briefs
within 30 days of the date of publication
of this notice. Rebuttal briefs, which
must be limited to issues raised in the
case briefs, may be filed not later than
37 days after the date of publication. See
§353.38 of the Department’s
regulations. The Department will
publish a notice of final results of this
administrative review, which will
include the results of its analysis of
issues raised in any such comments.
The Department shall determine, and
the Customs Service shall assess,

antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to
the Customs Service. Furthermore, the
following deposit requirements will be
effective upon publication of the final
results of this administrative review for
all shipments of pencils from the PRC
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided for by
section 751(a)(1) of the Act: (1) The cash
deposit rate for all Chinese exporters,
will be the rate established in the final
results of this review; and (2) for non-
PRC exporters of subject merchandise
from the PRC, the cash deposit rate will
be the rate of its supplier, i.e., the PRC
rate. These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 8 353.26 of the
Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act and § 353.22 of the
Department’s regulations.

Dated: January 2, 1997.
Robert S. La Russa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-750 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-DS-P

[A-580-807]

Polyethylene Terephthalate Film,
Sheet, and Strip From the Republic of
Korea; Amendment of Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amendment of final
results of antidumping duty
administrative review.

SUMMARY: On November 14, 1996, the
Department of Commerce (the
Department) published the final results
of its administrative review of and
notice of revocation in part of the
antidumping duty order on
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polyethylene terephthalate (PET) film,
sheet, and strip from the Republic of
Korea. The review covered three
manufacturers/exporters of the subject
merchandise to the United States and
the period June 1, 1994 through May 31,
1995. Based on the correction of a
ministerial error made in those final
results for one manufacturer/exporter,
we are publishing this amendment to
the final results in accordance with 19
CFR 353.28(c).

EFFECTIVE DATE: January 13, 1997.

FOR FURTHER INFORMATION CONTACT:

Michael J. Heaney or Linda Ludwig,
AD/CVD Enforcement Group IlI, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230,
telephone: (202) 482-4475 or 3833,
respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Tariff
Act) by the Uruguay Round Agreements
Act (URAA). In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 1, 1995 (60 FR
25130).

SUPPLEMENTARY INFORMATION:
Background

On November 14, 1996 (61 FR 58374),
the Department published the final
results of review and notice of
revocation in part of the antidumping
duty order on PET film from the
Republic of Korea (56 FR 25669, June 5,
1991). On November 20, 1996, we
received a timely allegation from STC
Corporation (STC) that the Department
made a ministerial error in its final
results.

STC contended that in its margin
calculations the Department incorrectly
matched U.S. sales to constructed value
rather than to identical sales within the
contemporaneous 90/60 day period. We
agree with STC that we made this
ministerial error, and have corrected
that ministerial error in these amended
results.

Amended Final Results of Review

As a result of our correction of a
ministerial error, we have determined
the margin to be:

Margin

Company (Percent)

1.68

The Customs Service shall assess
antidumping duties on all appropriate
entries. Individual differences between
U.S. Price and Normal Value may vary
from the percentages stated above. The
Department will issue appraisement
instructions concerning each
respondent directly to the U.S. Customs
Service.

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of these amended final
results of administrative review, as
provided for by section 751(a)(1) of the
Tariff Act: (1) The cash deposit rate for
STC will be the rate indicated above, (2)
for previously reviewed or investigated
companies not listed above, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or in the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash
deposit rate will be 4.82 percent, the all-
others rate established in the LTFV
investigation.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as the final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during these review periods.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations

and the terms of the APO is a
sanctionable violation.

These amended final results of
administrative review and notice are in
accordance with section 751(a)(1) of the
Tariff Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.28(c).

Dated: January 7, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-749 Filed 1-10-97; 8:45 am]
BILLING CODE 3510-DS-M

COMMODITY FUTURES TRADING
COMMISSION

Public Information Collection
Requirement

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of intent to renew
information collection #3038—0035—
rules relating to the offer and sale of
foreign futures and foreign options.

SUMMARY: The Commodity Futures
Trading Commission is planning to
renew information collection 3038—
0035, Rules Relating to the Offer and
Sale of foreign Futures and Foreign
Options which is due to expire on April
30, 1997. The information collected
pursuant to this rule is intended to
detect fraud in the offer and sale of
foreign futures and foreign options to
people located in the United States. In
compliance with the Paperwork
Reduction Act of 1995, the Commission
solicits comments to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the agency,
including the validity of the methodology
and assumptions used; (2) evaluate the
accuracy of the agency’s estimate of the
burden of the collection of information
including the validity of the methodology
and assumptions used; (3) enhance the
quality, utility, and clarity of the information
to be collected; and (4) minimize the burden
of the collection of the information on those
who are to respond, including through the
use of appropriate automated, electronic,
mechanical, or other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

DATES: Comments must be received on
or before March 14, 1997.
ADDRESSES: Persons wishing to
comment on this information collection
should contact the CFTC Clearance
Officer, 1155 21st Street NW.,
Washington, DC 20581, (202) 418-5160.
Title: Rules Relating to the Offer and
Sale of Foreign Futures and Foreign
Options.
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Control Number: 3038-0035.
Action: Extension.

Respondents: FCMs, IBs, CPOs, CTAs

Estimated Annual Burden: 2816
hours.

Estimated

: Annual Est. avg.

Respondents R(f?uclza':tg? Ngbc?r];dr?- re- hours pger

ents sponses | response

FCMS, IBS, CPOS, CTAS, APS ...ccoiiiiiiiiiir it 30.4 560 560 1.00
30.5 136 136 1.00

30.6 440 440 .50

30.7 120 120 .50

30.8 120 1,440 1.00

30.10 120 120 4.00

Issued in Washington, DC on January 7,
1997.

Jean A. Webb,
Secretary to the Commission.
[FR Doc. 97-666 Filed 1-10-97; 8:45 am]

BILLING CODE 6351-01-M

Dated: January 9, 1997.
Barry W. Stevens,

Acting General Counsel, Corporation for
National and Community Service.

[FR Doc. 97-895 Filed 1-9-97; 3:30 pm]
BILLING CODE 6050-28-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Sunshine Act Meeting

Pursuant to the provisions of the
Government in the Sunshine Act (5
U.S.C. 552b), notice is hereby given of
the following meeting of the Board of
Directors of the Corporation for National
and Community Service (the
Corporation).

DATE AND TIME: Friday, January 17, 1997,
from 10:30 a.m. to 3:00 p.m.

PLACE: The Corporation for National and
Community Service, 1201 New York
Avenue NW, 8th Floor Conference
Room, Washington, DC 20525.

STATUS: The meeting will be open to the
public up to the seating capacity of the
room.

MATTERS TO BE CONSIDERED: The Board
of Directors of the Corporation will meet
to review (1) reports from committees of
the Board of Directors on Corporation
activities, (2) a report from the Chief
Executive Officer, and (3) the status of
Corporation initiatives.

ACCOMMODATIONS: Those needing
interpreters or other accommodations
should notify the Corporation by
January 15, 1997.

FOR FURTHER INFORMATION: Contact
Rhonda Taylor, Associate Director of
Special Projects and Initiatives, the
Corporation for National and
Community Service. Telephone (202)
606-5000 ext. 282. TTD Number (202)
565-2700. This notice may be requested
in an alternative format for the visually
impaired.

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[FAR Case 92-054B]

Submission for OMB Review Entitled
Environmentally Preferable Products

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat has submitted to the Office
of Management and Budget (OMB) a
request to review and approve a new
information collection requirement
concerning Environmentally Preferable
Products (FAR Case 92—-054B). This
request is pursuant to the emergency
processing provisions of the Paperwork
Reduction Act of 1995 (Public Law 104—

DATES: Comment Due Date: March 14,

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 18th & F Streets, NW,
Room 4037, Washington, DC 20405.

Please cite FAR case 92—054B,
Environmentally Preferable Products, in
all correspondence.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Linfield, Office of Federal
Acquisition Policy, GSA (202) 501-
1757.

SUPPLEMENTARY INFORMATION:
A. Purpose

E.O. 12856 of August 3, 1993,
“Federal Compliance With Right-To-
Know Laws and Pollution Prevention
Requirements,” requires that Federal
facilities comply with the planning and
reporting requirements of the Pollution
Prevention Act of 1990 and the
Emergency Planning Community Right-
to-Know Act of 1986. The E.O. requires
that contracts to be performed on a
Federal facility provide for the
contractor to supply to the Federal
agency all information the Federal
agency deems necessary to comply with
these reporting requirements.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 45 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The annual reporting burden is
estimated as follows: Respondents
2,550; responses per respondent, 7.6;
total annual responses, 19,500;
preparation hours per response, .75; and
total response burden hours, 14,500.

OBTAINING COPIES OF JUSTIFICATIONS:
Requester may obtain copies of
justifications from the General Services
Administration, FAR Secretariat
(MVRS), Room 4037, Washington, DC
20405, telephone (202) 501-4755. Please
cite FAR case 92-054B,
Environm